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OF THR 
VINERIAN LECTURES, 
Begun to be read at Oxford in the year 1777. 
RR 
PRELIMINARY DISCOURSES, 


Or the Laws of Nature. I. 

Of civil, poſitive, or inſtituted Law. II. 

Of the ſeyera! ſpecies of Magiſtracy. III. 

Of the Law of Nations. IV, 

Of the Laws of England, iu a general view, and with reſpect 
to the various ſources trom which they have been deriv- 
ed. V. 

Of the ſtudy and profeſſion of the Laws of England, with a 
delineation of the plan purſued in the following Lec- 
tures, VI. | 
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I. GENERAL DIVISION. 


Of the Laws as referred to Perſons. 


Or the Eſtabliſhment of the ſupreme Legiſlature. VII. 
VIII. 
Of che ſupreme Executive Magiſtrate. IX. 


whoſe proceedings conform to 
the general Laws. X. 
Of Courts, not proceeding by the general 
Of Judicial Laws. XI. 
Magiſtracy. ) Of the Origin of the Court of Chancery, and of 
Courts of Equity in general. XII. XIII. 
Of the civil juriſdiction of the Lords of Par- 
liament. XIV. 


Of inferior Magiſtrates. XV. 
Of the Clergy; and of the Laws which eſtabliſh and maintain 
the national Religion, XVI. XVII. 


Of certain legal diſtinctions among the Subjects of the State. 
XVIII. 


Of Perſons as conſidered in private and domeſtic Relations. 
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Of Corporations, XX, 
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in Caſe of Inteſtacy. XXXV. 
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I. Of Criminal Proſecutions. 


O F Puniſhments in general; and the more general claſſes of 
temporal Offences. XXXVI. 

Of Offences againſt the eſtabliſhed Religion. XXX VII. 

Of the ordinary modes of inſtituting criminal Proſecutions. 
XXXVIII. | 

Of Trials by the Peers of the Realm; and of parliamentary 
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Of Bills of Attainder, and Bills of Pains and Penalties XLL 


II. Of Private Civil Actions. 
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Of Actions of Aſſumpſit. XLVI. XLVII. 
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Of Actions of Treſpaſs. LI. 

Of Evidence. LII. LIII. 

Of Incidents previous to, at, and after, Trials by Jury. LIV. 


III. Of Suits in Cuuris of Equity. - 


Of the practical proceedings in Courts of Equity. LV. 

Of the granting of Injunctions. LVI. 

Of the performance or reſcinding of Agreements. LVII. 
LVIII. 

Of teſtamentary Cauſes. LIX. LX. 
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A 


SUMMARY 


OF THE 


VINERIAN LECTURES, 


After the Publication of the Six Preliminary Diſcourſes, printed 
In 1783, under the Title of « Elements of Furiſprudence,” 


PART THE FIRST. 
Of the Laws as referred to Perſons, 


Diviston I.— Magiſtrates. 


Or the Legiſlature, hiſtorically conſidered, in 
Legiſlative. | ſucceeding ages. I. 
Of the preſent Conſtitution of the Legiſlature. II. 


F ; Of the King's Title, and Prerogatives, and how 
"pn: they have varied in different ages. III. 


Of Courts proceeding by the general Laws. IV. 
Of Courts not proceeding by the general Laws. V. 
Of the Lord Chancellor, and the origin of the 
Judicial. Court of Chancery. VI. 
Of Courts of Equity in general. VII. 
Of the civil Fudicature of the Lords in Parlia- 
ment. VIIL 
Of 
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Of the Officers of State, and the ordinary Miniſters of Juſ- 
. tice. IX. 
Of the Officers of Pariſhes and Townſhips, X. 


Divisroxn II.—Subjecls. 


For the Prelates, and others hav- 
ing ſpiritual Promotion. XI. 
| Of the parochial Clergy. XII. 
Of the Laws which eſtabliſh 
and maintain the national Re- 
C ligion, XIII. 


Of the eccleſiaſtical Order < 


— 


: DT Alienage. XIV. 
Of various Diſtinctions among the ae 
Subjects of the State, conſiſt- Infancy, anda De- 


ing chiefly in Diſabilities, and a- } fegt of rational XV, 


riſing from Underſtanding. 
Huſband and Wife. XVI. 
: Parent and Child. 
Of Perſons in the domeſtic ation wed Wi 3 
Relations of Maſter and Servant, or Y 
; Apprentice. 


Of Corporations, XVIII. 
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PART THE SECOND. 


Of the Laws as referred to Things or Property. 


Divis10n I.—Of Real Eſtates. 


Or Eſtates in reſpect to the quantity of Intereſt. XTX, 

Of Eftates in reſpect to the quality of their tenure, and of Cuſ- 
toms relative to Copyholds. XX. a 

Of incorporeal Hereditaments. XXI. 

Of Tithes. XXII. ; 

Of the joint and contemporary Ownerſhip of Eſtates. XXIII. 

Of Eſtates upon Condition, more particularly Mortgages. 

XXIV. 


| | 8 var XXV. 
Of Eſtates in Expectancy contingent. XXVI. 
Executory Deviſes. XXVII. 
by Deſcent, and by Purchaſe 
without Deed, XXVIII. 
Of the Title to Eſtates 4 by Deed. XXIX. 
by Matter of Record, XXX. 
by Deviſe. XXXI. 


Diviston II.—Of perſonal Property. 


Of perſonal Property in general, and of the Title by Occupan- 
cy, or by Invention, XXXII. 
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Of f — | ransfers of perſonal Property, XXXIII. 


Of Captures at Sea, by Pirates, by virtue of Letters of Repri- 
fal, and as Prize of War, XXXIV. 
Of Title to perſonal Property by Teſtament, and by Succeſ. 


hon in caſes of Inteſtacy, XXXV, 
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PART THE THIRD. 


Of Actions. 


Diviion I. —Of criminal NR 


Or Crimes and Puniſhments in general; and the Claſſes of 
temporal Offences. XXXVI. 

Of Offences againſt the eſtabliſhed national Religion. 
XXXVII. 

Of the ordinary Modes of inſtituting criminal n 
XXXVIII. 

Of Trials by the Peers of the Realm. XXXIX. 

Of parliamentary Impeachments. XL. 

Qf Bills of Attainder, and Bills of Pains and Penalties. XLI. 


Divistox II. -O Private Civil AMons. 


Of real Actions. XLII. 

Of mixed Actions. XLII. 

Of pleading in perſonal Actions. XLIV. 

Of various perſonal Actions ariſing ex Contractu. XLV. 

founded on ſome written Inſtrument. 
XLVE. 

not founded on any written Inſtru- 
ment, XLVII. 


Of Actions of Aſſumpſit 


Of 
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Of ſpecial Actions on the Caſe for Injuries affecting the Plain- 
_ tiff's Character, Safety, and Health, and other Nuiſances. 
XLVIII. 
Of other ſpecial Actions on the Caſe. XLIX. 
Of Actions of Replevin, and of Diſtreſſes. L. 
Of Actions of Treſpaſs. LI. 


: Witneſſes. LII. 
Of Evidence by} Written or printed Memorials. LIII. 


Of Incidents previous to, at, and after Trials by Jury. LIV. 


Drvisiox III.— C/ Suits in Courts of Equity. 


Of the practical Proceedings in Courts of Equity. LV. 
Oft Injunctions. LVI. | 
| | affected by the Statute of Frauds. 
Of the Performance or re-] LVII. 

ſcinding of Agreements J not affected by that Statute. 

LVIII. 
Of teſtamentary Cauſes: LIX. 
Of Legacies, and the Ademption of them. LX. 
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I. GENERAL DIVISION. 


OF THE 


L A W0 


AS REFERRED TO PERSONS. 


quem te Deus eſſe 
Juſſit, et humans qui parte locatus es in re. Pens, Sat. 3. 


— 


PART THE FIRST. 


Of the Laws, as referred to PRRSONs. 


— — 


DIVISION THE FIRST. 


LECTURE 1. 
Of the antiquity of the Engliſh legiſlature. 


AVING * ſeveral years ago ſubmitted 

to public peruſal thoſe diſcourſes, which 
formerly conſtituted the fix firſt lectures of 
my annual courſe, I ſhall take the liberty of 
referring you, gentlemen, to that * work, as 
containing a diſcuſſion of ſuch preliminary to- 
pics as I judged a proper introduction to the 
ſtudy in which we are engaged; at the end of 
which alſo ſome account is given both of the 
manner and general plan of the whole under- 


taking, 


I have preſerved the ſtile of oral addreſs to the audience in 
the Vinerian ſchool, 


d Elem, of juriſprud, 1783. : 
B We 
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We are now to enter on the firſt general 
head of the plan there delineated, which pro- 
poſes to treat of the laws as referred to PRR- 
SONS. I do not affix to the word Perſons 
its popular ſignification merely, but by a me- 
taphor, originally aſſumed perhaps from the 
drama, and according to the uſe of it among 
the Roman juriſts, intend to expreſs that part 
or character, which every man, and every ſo- 
ciety of men, is inveſted with, either by 
nature or poſitive inſtitution. 


Perſons therefore may be divided according 
to their natural, and their civil, capacities. 
We may conſider them ſuch as they are by 
the law of nature, or ſuch as they become 
by the laws of civil ſociety. I ſhall not 
however purſue any farther this diſtinction; 
but ſhall treat of them in one view, as objects 
of the laws of England; which, in general, 
ſecure and inforce the natural rights of in- 
dividuals ſo far as is conſiſtent with the public 
and common welfare, and reſtrain them only 
where neceſſity requires it. 


In the large ſenſe J have deſcribed, Perſons 
may well comprehend the various relations 
and diſtinctions of men in civil life. Of theſe 


relations, that of perſons governing and go- 
verned, 
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verned, or magiſtrates and ſubjects, will firſt 
vccupy our attention. 


In my diſcourſe © on the ſeveral ſpecies 
of magiſtracy, I have conſidered civil domi- 
nion as properly diſtinguiſhable into three 
kinds, legiſlative, executive, and judicial. 


Of all kinds and degrees of authority, 
which man may exerciſe over man, the le- 
giſlative is the moſt auguſt and ſupreme: as 
I have before remarked in the fame little 
treatiſe juſt referred to, in which its general 
nature and properties are diſplayed. 


The authors of the Parliamentary Hiſtory * 
raſhly maintain, * that in all nations of the 
world, hitherto known, and in all ages, the 
laws they were governed by were firſt made 
by the advice and conſent of general aſſem- 
blies, and then promulgated to the whole 
community.” A power of legiſlation, I mean 
the authority of iſſuing not only temporary 
and occaſional ordinances, | it durable and ge- 
neral laws, is indeed, in the hands of a ſingle 
perſon, an alarming exceſs of dominion. Such 
however was undoubtedly exerciſed by the 


© Elem, of jur. lect. III. 4 Vol. i. 2. 
B 2 Roman 
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Roman emperors in their Lex * Edictalis; 
though they avowedly claimed it by grant 


from the people, conveyed in that inſtrument 
called Lex Regia, and containing a formal 


ſurrender of thoſe liberties, which had long 
before been in fact extorted from them. 
This Roman inſtance of a ſingle perſon hav- 
ing the power of enacting ſtable and uni- 
verſal laws, was the moſt abſolute ſovereignty, 
that in any diſtant age or country (for I avoid 
ſpeaking of modern times in this reſpect) can 
be accurately traced. In eaſtern countries, 
the antient and eſtabliſhed ſeats of deſpotiſm, 
the laws, properly ſo called, ſeem for the 
moſt part to have been immutable, by what- 
ever authority they were originally framed ; 
and the * decrees of the monarch were chiefly, 
perhaps, of a temporary and occaſional kind, 
and built, like royal proclamations amongſt us, 
on ſome prior foundation that gave them 


© Tayl, civ. law. 
f Inſt. I. 1. t. 2.4 6, Tayl. civ. law... Yet the actual ex- 
iſtence of any ſuch inſtrument is diſputed. Gibb, hiſt. vol. iv. 


344. | 

s Conf. the book of Dan. c. iii. and vi. Of the two idola- 
trous decrees referred to, the latter, which had the concurrence 
of a great council, is ſpoken of (in the Septuagint verſion par- 
ticularly) as a firmer ordinance: or the Aſſyrian monarchy 
might be more deſpotic than the conſtitution of the Medes. 


their 
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their validity. The antient * kings of Greece 
(certainly in general) claimed no legiſlative 
power, nor did thoſe of Rome, except the 
laſt, which contributed to his expulſion *. But, 
without any farther digreſſion, it may now be 
proper to contemplate, what more concerns 
us, the legiſlative conſtitution of our own 
country. 


Amid all the darkneſs in which antiquity 
has involved this ſubject, and the intricacies in 
which it has been entangled by the prejudices 
of ſome controverſial writers, it ſeems highly 
probable, that the age of the Britons was 
more democratical than the Saxon times, and 
thoſe tunes more ſo than the reigns of the 
Norman princes. For, beſides the credit due 
to the hiſtorical lights which confirm this 
idea, there were two cauſes, which muſt have 
powerfully operated to ſuch effect: a ſucceſs- 
ful invaſion in each inſtance, and in the latter 
the more abſolute and complete reception of 
feudal © principles, ſtrongly tended to aggran- 
dize the ſovereign and nobles at the expence 
of the lower orders of the community. 


d Gr. de j. b. & p. I. 1. c. 3. $8, Monteſq. ſp. of laws, 
b. xi. c. 11. d Ibid, c. 12. & Elem. of jur. lect. V. 
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Mr. Pettyt, in the beginning of the preface 
to his Rights of the Commons, cites out of 
Xiphilin, the old Latin tranſlator of Dio Caſ- 
ſius, this paſſage, whieh occurs in the life 
of Severus, Apud hos (Britannos) populus 
magnd ex parte principatum tenet,” The 
ſenſe of which ſeems ſufficiently clear, Yet 
Dr. Brady, in his anſwer to Pettyt, near the 
beginning, inſiſts, that we ought to reſtrain it 
to the chief or great men. Howeyer, the 
word Anuorge]e|a in the original text puts 
-this matter out of doubt, fo far as the credit of 
Dio is allowed. The expreſſions of Tacitus, 
in his life“ of Agricola, which are cited on 
the contrary fide, namely, * Britanni olim re- 
gibus parebant, nunc per principes factianibus 
et fludus trabuntur, appear evidently deſcrip- 
tive of the diſpoſitions of our countrymen 
at different periods, and not to aſcertain any 
thing like a-conſtitutional form of government, 
nor by any means to confute this very pro- 
bable opinion, that among the Britons there 
exiſted legiſlative aſſemblies of the democrati- 
cal kind, 


I come now to the Saxon æra; at which 
time, if we give credit to a large body of 


Dio, I. Ixxvi. c. 12, mn C. 12. 


our 
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our moſt learned lawyers and antiquarians, we 
muſt believe that the people bore a conſi- 
derable part in the government. In the ac- 
count of the conventions of thoſe days, the 
people and their aſſent are ſometimes expreſsly 
mentioned”. The word prean, © witan,” 
(ſapientes) which ſo frequently occurs in the 
laws themſelves, ſeems to include the com- 
monalty, or perſons inferior to nobility, or ſuch 
at leaſt as did not owe their legiſlative capacity 
to birth or poſſeſſions. Thus, for inſtance, in 
the preamble to the laws of king Ina, they 
are ſpoken of in addition to the ealdorman- 
num, or great men, and are called the eldeſt 
wiſe men of the king's people. There is, 
beſides, mentioned the preſence of a great ſo- 
ciety or congregation of the ſervants or mi- 
niſters of God; ſo that if we confine theſe 
latter words (according to Sir Henry Spelman's 
interpretation) to the eccleſiaſtical order, 
there appears no occaſion for reſtraining the 


n V. pref. Ruff. Statutes and LL. Wihtrædi in procemio. 
Wilk. LL. Anglo-Sax. p. 10.-—The tranſlator of the Mirror, 
in his preface, cites the following paſſage, as applied to the Saxon 
times, Tum demum leges vim et vigorem habuerunt, cum fuerunt 
non modo inſtitute ſed firmata approbatione communitatis.”* Ed. 
1646. 

* Eallum minum preum, Wilk. LL. A. S. 34. Ealle hy 
pan. Ibid, 104. 

? Gl. v. Parlamentum. 

8 B 4 former 
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former expreſſion 4% to the clergy. Thus 
likewiſe the deſcription of great, general, or 
common council of the realm, as in the laws! 
of king Athelſtan (which are declared to be 
made in magnd ſynado, in qud erat archie- 
Piſcopus Wulfhelmus, cum omnibus nobilibus 
et ſepientibus, 'quos Athelſtanus rex congre- 
gavit,”) this, I fay, and fimilar accounts, 
ſtrongly denote an aſſembly, not conſiſting of 
prelates and nobles only, who in the Saxon 
times were not, I believe, very numerous, but 
including others, in this legiſlative body, of in- 
ferior rank. 5 


Sir Edward Coke cites the leiger book of 
an old monaſtery, relating to a convention under 
king Canute of a very mixed multitude, who 
are ſaid to have given their aſſent to an ordi- 
nance then made in favour of that religious 
houſe. If the credit of this monkiſh an- 
naliſt ſhould be impeached by ſuppoſed par- 
tiality to the immunities of his own ſociety, 
the narrative may -at leaſt in ſome meaſure 
ſhew the idea traditionally received of the 
Saxon conſtitution from early times, Others, 


4 Wilk. LL. A. S. p. 61. So likewiſe—* Fadmundus rex 
Congregavit maguam ſynodum, Fc,” Ibid, 72. 
8 0 Pref. to IX, Rep. 
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it is true, have avowed different ſentiments, and 
have thought, that in the Saxon age the king, 
the ſuperior clergy, and the nobles, held the 
lower orders intirely in a ſtate of abject vaſſalage 
and ſubjection: but this opinion reſts more 
on poſitive aſſertion than deliberate reaſoning. 
I ſhall however ſubjoin an argument, which, 
though at firſt ſight it may ſeem to prove too 
much, is not, I believe, eaſily overthrown. 
Boroughs *, or towns ſending members to par- 
liament, are unqueſtionably an antient and 
immemorial part of our conſtitution, and gave 
riſe to burgage tenure, which withſtood the 
revolution occaſioned by adopting the feudal 
ſyſtem, I cannot pretend to aſſert, that bur- 
gage tenure prevailed no where except in towns 
ſending members to parliament. But there 
are many boroughs, the repreſentatives of 
which now fit in the great council of the na- 
tion, and which have been, as far as can be 
diſcovered, of little repute ſince the conqueſt ; 
and as to the antienteſt of them, Sir Edward 
Coke aſſures us, he can diſcover no traces 
when they were endued with that privilege. 
Neither does the argument ſtop here: for 
” boroughs in antient demeſne, which were 


„Lit. 6 164: t Pref, to ix. Rep. Lamb. 
the 


Archion, p. 258. 
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the eſtate of the crown in the time of Ed- 
ward the confeſſor, or of William the con- 
queror, are exempted by immemorial uſage 
and preſcription from the charge of ſending 
members to parliament, and of contributing 
to their expences, as was formerly incumbent 
on the conſtituents. This immunity affords 
a plauſible preſumption, that other boroughs 
before the conqueſt, however ſmall the num- 
ber might then be, were obliged to ſend 
members; ſuch at leaſt is the conclufion of 
Lambard *, Dugdale”, and Coke *; and their 
whole argument, taken together, is undoubt- 
edly of very conſiderable force; however it 
may thwart the opinion of many, and perhaps 
the more general perſuaſion, to the contrary. 
Still I am ſpeaking only of the ſubſtance of 
the thing, not aſſerting, that the forms or 
the language, now familiar, were then in uſe; 
but conjecturing only, that in thoſe days 
laws were framed and advice given, in part, 
by a community collected or deputed from 
various towns and diſtricts of the realm; and 


* Archion, p. 259. 

Orig. jurid, c. 5. Ile indeed ſeems to rely leſs on Lam- 
bard's reaſoning, than on the laws of Edward the confeſſor 
being ſaid to be made, à rege, barenibus, et populo. 

5 Pref. to ix. Rep. 


that 
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that ſuch were the prcum or prran, the elder 
wiſe men of the king's people, 


We are now arrived at the age of the Nor- 
man conqueror; which title Sir Henry Spel- 
man interprets * to ſignify the acquirer of pro- 
perty or dominion by any other means than 
hereditary deſcent. When this invader had 
ſucceeded in his enterprize, a new face of 
political affairs appeared; and aſſumed power 
greatly eraſed the model of Anglo-Saxon li- 
berty, The ſeeds of miſchief were ſown, but 
ſeem not to have ſuddenly ſprung up to 
ſtrength and maturity. On the contrary, in 
the fourth year of his reign twelve men were 
elected and returned out of every county to aſ- 
certain the laws of the kingdom; and though 
perhaps the ſceptre overawed their reſolu- 
lutions, and theſe adviſers were permitted to 
certify only, rather than to ordain, yet Sir 
Matthew Hale * inſiſts, that this convention 
appears to be as ſufficient and effectual a par- 


2 Wilk. LL. A. S. 285. 

d Hiſt, com. law, c. 5.— The term “ parliament?*” is of 
more recent uſe, but Sir M. Hale conſiders the ſubſtance, and 
not the name. It is not to be wondered at, that the cities and 
boroughs ſhould not then demand, what was conſidered as a 
þurthen in moſt places, Prynn. animad. 32. 


2 liament 
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liament as ever was holden in England. There 
is alſo authentically extant*, an inſtance of an 
ordinance or ſtatute pleaded and allowed, which 
in the place referred to is ſaid to have been 
made in a parliament of William the con- 
queror, but indeed by the king, the arch- 
biſhop of Canterbury, and all the other 
biſhops, and the earls and barons, without 
any mention of the commons, 


It muſt not be diſſembled, that in moſt of 
the ſucceeding reigns, the authority of the 
commons, whatever it had been before, was 
ſunk into unnoticed obſcurity; and that of 
the lords was at times little exerciſed as 
a part of the legiſlature, though their in- 
fluence was ſufficiently exorbitant. There 
were indeed frequent councils or conventions, 
at which the ptelates and lords were preſent; 
but it does not certainly appear, that the 
commons, except perhaps in the reigns of 


Henry I.“ and John*, co- operated with them, 


At 


© Yearb, 21 E. III. Co. a. b. 
© Seld. t. hon. c. v. F 20. © uniwerſus populus, &c, at which 
convention of H. I. laws were made. Some think (v. auth. 
cited 1 Parl. hiſt. 5.) that this was the commencement of the 
commons? right; but with little reaſon, for this king affected to 
reſtore the antient conſtitution, 
The preſcription made in the 8th year of E. II. by the 
burgeſſes 
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At conventions in the beginning of the reign 
of Henry the third, we find mention made of 
others who were preſent beſides the prelacy and 
nobility. But the famous ſtatute of Magna 
Charta, both at its making and confirmation, 
more reſembles a federative treaty than an aR 
of the legiſlature : and as to the proviſions of 
Merton, which are received as law, it is ob- 
ſervable, that of the lords, the archbiſhop of 
Canterbury, the biſhops of his province, and 
the major part only of the earls and barons were 
preſent 3 and it is declared, © Ita proviſum 
fuit & conceſſum, tam a predictis arcbiepiſco- 
pic, epiſcopis, comitibus, baronibus, quam ab 


burgeſſes of St. Alban's to depute two members, as they 
had done in the time of E. I. and his progenitors, accord- 
ing to propriety of language, carries back the preſent 
mode of repreſentation at leaſt to the reign of John. For 
this the Parl. hiſt. vol. i. 4, 5. cites Seld. t. hon. 709: 
but I have found no ſuch paſſage there, though I have 
ſearched ſeveral editions. . Job. in Angliam ex Nor- 
mannid, ut diftum eft, reverſus parliamentum ſuum %u Lin- 
colniam conwvocaverat.”” J. Bromton int. x ſcript. chron. 
prope fin, [In the preface to this collection, Bromton is 
faid to have written as early as the reign of E. III; but 
Selden de x ſcript. ſpeaks of his age as unknown.] It was 
therefore at this national convention at Lincoln that K. Wil- 
liam of Scotland « did homage** coram optimatibus uiriuſque 
regni et omni populo. Knighton int. x ſcript. ſub. prine. 
regni R. Joh. 
f St. Mert. 20 H. III. 1 Parl. hiſt, 31, 32. 


2 
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iþſo rege et alis. Near the latter end of 
the ſame reign we meet with occurrences 
more exciting our attention. In the year 
1264, Simon Montfort, earl of Leiceſter, who 
then held his ſovereign a priſoner, cauſed pre- 
cepts to iſſue in the king's name for electing 
knights, citizens, and burgeſſes, much in the 
preſent mode. The authors of the Parlia- 
mentary Hiſtory * tell us, “it will be in vain 
to expect to find any traces of the antient 
Engliſh conſtitution of parliaments from a 
convention, ſummoned at the arbitrary will of 
a rebel, and compoſed of ſuch as would beſt 
ſerve his purpoſes, none elſe being called to 
it.” This ſeems a very haſty and inconſi- 
derate way of judging. It is a plain and ma- 
nifeſt fact, that what was then tranſacted zs a 
model of the preſent ſyſtem. In that ſeaſon 
of tumult and civil confuſion, it is hardly poſ- 
ſible, that the fabric of the Engliſh conſti- 
tution could be ſuddenly invented and reared, 
that the parliamentary boroughs could be fo 
readily fixed upon, and that they ſhould be 
generally diſperſed throughout the kingdom 
with a perplexing inequality, and not ſuch as 


t Vol. i. 67.— This ſentiment is adopted from a very bi- 


gotted hiſtorian, Carte's hiſt, Eng. vol. ii. 151. 
. can 
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can be accounted for on the ground of party, 
and which therefore is a corroborating proof 
that the precepts were not iſſued according to 
a new and arbitrary ſele&tion *, If the earl 
had not meant to reſtore the antient form 
of government, a repreſentative body of twelve 
knights from every county, according to the 
precedent in William the conqueror's reign, 
would probably have better anſwered his de- 
ſigns. And this would have been a popular 
meaſure, as being a great eaſe to the many 
boroughs, according to Sir Edward Coke's ac- 
count, fallen into decay, and on which, we can 
hardly ſuppoſe, the earl was at this time impoſ- 
ing a new burthen'. Whatever arts were in 
fact uſed to procure the return of repreſentatives 
devoted to the earl of Leiceſter's inclinations, 
nothing of that ſort appears in theſe precepts; 
and they may be aptly cited to ſhew the anti- 
quity of our conſtitution ; which about this 
period ſeems rather to have been revived, 
than created, unleſs we ſuppoſe, without any 


d The record does not ſpecify the parliamentary boroughs, 
but ſpeaks of them as eſtabliſhed and known. V. poſt. 16. 

i For the charge of ſending members to parliament was in 
law conſidered as a duty or ſervice, and was therefore not 
loſt or abrogated, as a franchiſe may be, by diſuſe, Prynne 
reg. of writs, 1181, 2, ; 


pretence 
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pretence for it, that this whole record is a 
mere forgery. The entry of the mandates 
for the return of knights, citizens, and bur- 
geſſes is in the following words: © Item 
mandatum eſt ſingulis vicecomitibus per Angliam, 
guod venire faciant duos milites de legalioxibus 
probioribus et diſcretioribus militibus fingulorum 
comitatuum ad regem Lond. in oftab. prædictis 
in forms ſupradictd : item in formd predicted 
ſeribitur ciuibus Ebor. civibus Lincoln. ef 
ceteris burgis Angliæ; quod mittant in formd 
prædictd duos de diſcretioribus et legalioribus et 
probioribus tam civibus quam burgenſibus ſiuis. 
This not being the narrative of a hiſtorian, 
but the language of a record, authenticating 
a coeval fact, ſtrongly intimates, that it was 
known and ſettled what towns were boroughs, 
otherwiſe there would appear ſome contem- 
porary traces of their creation. It is there= 
fore apparent, that the repreſentative ſyſtem 
was not at that time intirely a new device. 
Had it been ſo, it is not probable, conſidering 
the power of the nobles and their contempt 
for the lower orders, that the practice would 
have been, as it indiſputably was, ſhortly af- 
terwards renewed and confirmed. It being 
admitted then, that the ſyſtem was more 


antient 
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antient than this earl's procedure, it follows 
as a plauſible ſuppoſition, recollecting what 
has been before ſaid concerning boroughs, 
that, before the conqueſt, populous cities and 
towns deputed ſome of that mixed and nu- 
merous aſſembly, which compoſed the com- 
mon council of the realm : eſpecially as no in- 
termediate period affords much colour for ſuch 
an innovation. Neither, in the interim, was 
this polity more injured or defaced, than 
might reaſonably be expected from ſo long 
and unlettered a period, as had then elapſed 
ſince the Norman conqueſt, and from fo laſt- 
ing a change, as that revolution muſt have 


produced. 


Three ſeveral parliaments were holden 
by Henry the third, after the royal cauſe 
had triumphed in its turn, in the forty- 
ninth, fifty-firſt, and fifty-ſecond years of his 
reign. But the writs of ſummons, at length, 
are not, I believe, extant : it is however cre- 
dible, that the people had a ſhare in theſe 
councils; for in the preamble to the ſtatute 
of Marlebridge, which was paſſed at the laſt 
of them, are theſe words, ** convocatis dif 
cretioribus, ejuſdem regni, tam majoribus, 


1 Not in Rymer —the reference in 1 Parl. hiſt. 7 1. appears 
to be a miſtake, 
-C | quam 
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' quam minoribus: and in the preamble to 
the ſtatute of Weſtminſter the firſt, made at 
the firſt parliament of Edward the firſt, in 
the third year of his reign, expreſs men- 
tion is made of the aſſent of the commonalty 
of the realm. 


In the eleventh year of Edward the 
firſt, writs for the election of the knights 
were directed to the ſheriffs; and the 
citizens and burgeſſes were returned by 
virtue of a ſeparate authority. The firſt re- 
gular precept directed to the ſheriff for the 
election of citizens and burgeſſes, of which 
we have authentic memorial, is in the twenty- 
third of Edward the firſt, according to Ruff- 
head, who is however a ſtrenuous aſſertor, 
that this was the revival, and not the com- 
mencement, of their right. 


On the other hand, he affirms, that ſo 
little regard was paid to the authority of the 
commons, that their aſſent was not holden 
eſſential to the paſſing of a law; and that 
even the peers were conſidered merely as 
counſellors, or elſe relinquiſhed their ſhare 
of legiſlation; and that this high authority 
was exerciſed by the king and his juſtices. 


m 1 Parl. hiſt. 87, 88. n Pref, to his ed. of fat, 
s 9 The 
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The abſolute right of the commons to co- 
operate in making laws, whatever the prac- 
tice might be, is, as he allows, apparent 
from the words of the ſummons, which are, 
* ad audiendum et faciendum et conſentiendum.” 
As to a power of legiſlation exerciſed by the 
king and his juſtices, he adduces what is 
called the ſtatute of Gavelet, made in the 
tenth year of Edward the ſecond, which 
perhaps was only an authoritative reſolution 
of a controverſial point, and ought to be 
conſidered rather as a ſentence than a law. 
This, however, being in. exclution of the 
lords of parliament, as well as of the com- 
mons, and happening when the power of the 
nobles was at the higheſt, can hardly be 
thought an intended invaſion of the rights of 
the legiſlature, Whatever ſimilar inſtances, 
if any, can be produced, may juſtly be look- 
ed upon as violations of right, and infringe- 
ments of the conſtitution. I am ſpeaking of 
a legiſlative power in our kings, independent 
even of the lords' concurrence, which no 
age ever recognized. Thus the * author of 
the Mirror (a treatiſe written in the time of 


Edward the firſt, and the ſucceeding reign) 


* As cit. Ruff. pref, xi. n. 
C 2 laments, 
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laments, that ordinances are made by the king 
and his clerks only, and by aliens and others, 
who dare not contradict the king, but ſtudy 
to pleaſe him ; and that laws are oftener dic- 
tated by will, than founded on right. Theſe 
complaints of that learned and upright lawyer 
are, I apprehend, the language of one remon- 
ſtrating againſt an illegal and undue exertion 
of power, contrary to his ſenſe of the eſta- 
bliſhed conſtitution. There was indeed, about 
the fifteenth year of Edward the third, a 
repeal, by the king's ſole authority, of what 
he had before conſented to in parliament : 
though his royal grandfather, * about ſixty 
years before, being ſolicited by certain of the 
clergy to repeal the mortmain act, anſwered, 
that it was paſſed by advice of parliament, 
« confilio magnatum, and was not without 
the ſame authority to be annulled. It is ob- 
ſervable alſo, that the ſtatute, which Edward 
the third thus attempted to revoke, was 
in the ſame or the following year legally 
made void and repealed in parliament, with- 
out any mention of the king's proclamation; 
which implies, that the other branches of 
the legiſlature were diſſatisfied with this 


P 1 Parl. hiſt. 264, &e. rh 
4 Ibid, 107, 7 Ibid. 267. 270. Ruff, ſt. vol. i. 237. 


ſtretch 
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ſtretch of prerogative, and meant to avoid its 
being brought into precedent. 


The caſe is ſomething different where two 
branches of the legiſlature have concurred : 
for the king and lords ſometimes ſeem to 
have concluded the diſſentient or unactive 
commons. Sir Edward Coke, a ſtrenuous 
advocate for the genuine conſtitution *, con- 
tends, that proviſions made by two branches 
only of the legiſlature, are ordinances and not 
ſtatutes. That a diſtinction, (not very ac- 
curately marked or obſerved) antiently ſub- 
fiſted between theſe terms is certain : but it 
rather ſeems to have been this, that ſtatutes 
were deſigned for permanent law, ordinances 
(like modern acts originally limited to a cer- 
tain duration) were temporary experiments, 
framed with a view to future and occaſional 
amendment. 


It muſt not, however, be ſuppreſſed, that 
inſtances are alleged of ſtatutes paſſed and 
money raiſed in the reigns of Edward the 
third, Richard the ſecond, and Henry the 


* 4 Inſt, c. 1. 
t 1 Parl. hiſt. 315. Ruff. pref, xii, xiv. n, 2 Cro. 603, 4. 
1 Sal. 195. 


Ruff. pref. ibid, 
C 3 fourth, 
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fourth, without the commons' aſſent. It is 
ſaid likewiſe in Cotton's abridgment of the 
records *, that certain ordinances there re- 
cited paſſed without the concurrence of the 
commons. But of theſe acts, all, except one, 
ſeem private, or judicial, reſolutions, which 
one 1s a reſtraint on the prerogative in regard 
to commiſſioning juſtices of the peace. And 
that all ſuch acts, if conſidered as ſtatutes, 
were mere exertions of power without right, 
there can be little legal doubt. For beſides 
the arguments before urged, and the many 
traces of the preſence of the commons at 
the numerous parliaments of Edward the firſt, 
it is obſervable, that in the eighteenth year 
of Edward the ſecond, on a petition * to the 
king and his council from the archbiſhops, 
biſhops, earls, barons, and others, to let to 
farm their waſtes belonging to their manors, 
which they held of the king in capite, as 
well within foreſts as out of thoſe limits, 
without the king's licence firſt had, the 
royal anſwer was, that it could not be done 
but by a new law, to which the commonalty 
of the land would not aſſent. The enacting 


* P. 354. where there is alſo an ordinance ſaid to be enacted 


by the lords and commons, 


7 1 Paul. hiſt. 126. = Elf. of parl. c. viii. 5 5. 
part 
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part of the ſtatute * of Edward the third, af- 
terwards repcaled as above mentioned, begins 
thus: “in the firſt place it is accorded and 
aſſented, that the liberty of holy church, and 
the great charter, and the charter of the fo- 
reſt, and the other ſtatutes made by our ſaid 
lord the king and his progenitors, the peers, 
and the commonalty of the land, for the com- 
mon profit of the people, be firmly kept and 
maintained in all points.” So in the firſt 
year of Henry the fourth, when the commons 
* interpoſed againſt a judicial award of the 
king and lords, the archbiſhop of Canterbury, 
the party intereſted, told them, by royal com- 
mand, that the commons in parliament were 
only petitioners, and that all judgments be- 
long to the king and lords, unleſs it were 
in ſtatutes, grants of ſubſidies, or ſuch like. 
'This ſurely was a full recognition of their 
legiſlative capacity: for as to the term,“ pe- 
titioners,” that, as we ſhall preſently ſee, re- 
fers to the manner in which laws were then 
paſſed. It may farther be remarked, that in 
the ſixth year of Richard the ſecond, an 
ordinance of the preceding year was an- 
nulled, becauſe it had not the aſſent of the 


* St. 15 Ed. III. c. 1. Ruff. ſt. app. 35. 2 Parl. 
hilt. 50, 51, © Ruff, pref. xiv. 


C 4 commons. 
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commons. And even the weight and conſe- 
quence of the commons in parliament at that 
time may in ſome meaſure be inferred by ano- 
ther incident which happened about the ſame 
period. For when the evil adviſers of that 
prince, in the tenth year of his reign, ſum- 
moned to a council of ſtate at Nottingham 
the ſheriffs of the adjacent counties, and tam- 
pered with them to return ſuch members as 
the court ſhould direct, they boldly replied, 
e that the people would very hardly be de- 
prived of their antient privilege of chooſing 
their own members of parliament ; and that, 
if there was a true freedom obſerved in chooſ- 
ing, it would be almoſt impoſſible to impoſe 
any perſon againſt the people's liking, eſpe- 
cially as they would eaſily gueſs at the deſign, 
and ſtand the more reſolutely on their guard.” 
But the moſt explicit and memorable affirm- 
ance of the commons' legiſlative right occurs in 
the ſecond year of Henry the fifth, when“ they 
preſented a ſtrong remonſtrance, claiming, 
that it ever had been their freedom, that no ſta- 
tute or law ſhould be made without their 
allent. To which it was anſwered, that 


the king of his grace eſpecial granteth, 


< 1 Parl. hiſt, 432. « Ruff, pref. xiv, xv. 
| that 
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that from henceforth nothing be enacted to 
the petitions of his commons, contrary to 
their ing, whereby they ſhould be bound 
without their aſſent, ſaving alway to our liege 
lord his prerogative to grant and deny, as he 
ſhould pleaſe, ſuch petitions as aforeſaid.“ 


But ſtill the * manner of paſſing laws being 
by petition and anfwer, (which explains the 
commons being called petitioners in the firſt 
year of Henry the fourth) a dangerous power 
was lodged in the hands of thoſe who out of 
ſuch petitions and anſwers were to extract 
and frame the new ſtatute, To remedy this 
inconvenience, about the latter end of Henry 
the ſixth's, and the beginning of the follow- 
ing, reign, the bills were reduced, in the firſt 
inſtance, into the full and complete form of 
acts of parliament, which were preſented or 


e There is in the Britiſh muſeum a MS. of Mr. Madox, 
intitled, expeditionis billarum antiquitas, fol. pp. 218. In the 
proeme of which work, after mentioning the antient form of 
exhibiting bills, the anſwers, and the ſtatutes drawn up in con- 
ſequence thereof, the author adds, „all which is now ſo exact- 
ly done, that neither houſe can be miſtaken, nor the commons 
abuſed by bills delivered in their names, which they aſſented 
not unto, nor defrauded of thoſe good laws which were granted, 
nor any law put upon them whereunto they aſſented not; all 
which happened in former times.” At the end there is a ſtrik- 
ing petition and remonſtrance to this effect, of the commons, in 
9 E. III. but it ſeems nothing was done thereon. 


entered 
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entered in this or a fimilar mode, © item guæ- 
dam petitio exhibita fuit in hoc parliamento for- 
mam attiis in ſe continens, and ſo forth; and 
abating that ſtile of introduction, the method 
ſtill continues much the ſame; the intire act 
is drawn up, and fo comes to the king for his 
aſſent or rejection. 


Before I conclude this brief account of the 
Engliſh legiſlature through a ſucceſſion of 
ages, it may be proper to mention two acts of 
Henry the eighth; the former * of which gave 
the king's ſucceſſor, taking the crown as heir 
to him or by his appointment, authority to 
repeal, at the age of twenty-four years, under 
certain reſtrictions and conditions, ſtatutes 
made before his arrival at that time of life, 
The other act conveyed a more exorbitant 
power, authorizing the king for the time be- 
ing, with the advice of his council, or the 
major part of them, to ſet forth proclama- 
tions under ſuch penalties as to him and them 
ſhould ſeem neceſſary, not extending to inhe- 
ritance, offices, liberties, goods, chattels, or 
life; which ordinances ſhould be obſerved 
as tho made by parliament; and if an of- 


f Hal. hilt. com. law, c. 1. 8 St. 28 II. VIII. c. 17. 
d St. 31 H. VIII. c. 8. 


fender, 
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fender, to avoid anſwering a proſecution 
grounded on this law, ſhould depart the realm, 
he was to be adjudged a traitor. By a ſubſe- 
quent law, judgment againſt offenders under 
the former a& might be given by nine of the 
king's council. Altho theſe ftatutes did 
not veſt in the king a general and unreſtrained 
power of legiſlation, and therefore do not 
completely fall under the reaſoning in my * 
diſcourſe on the different ſpecies of magiſtra- 
cy, although they in ſhort did not intirely 
change the conſtitution, yet they made a de- 
ſtructive breach in it ; and the repeal of them 
all, which happened in the following reign, 
muſt be conſidered as a very fortunate re- 
eſtabliſhment of the conſtitutional legiſlature. 
But as ſome doubt might be entertained, 
whether the repeal was general or partial, in 
regard to the firſt and leaſt obnoxious of the 
three acts of Henry the eighth, that law, and 
the former of thoſe paſſed by Edward the 
ſixth, which might ſcem an imperfect abro- 
gation, are by a much later ſtatute ® both de- 
clared to be determined and of no effect. 


As to the ſeveral uſurped powers, which, 
amid the anarchy of the laſt century, put forth 


St. 34 & 35 H. VIII. c. 23, * Elem. of jur. 51, 52. 
St. 1 E. VI. c. 11 & 12. m St. 24 G. II. c. 24. 5 23. 


ordinances 
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ordinances without the authority either of a 
king or houſe of lords, they were fo anoma- 
lous to our conſtitution, as to deſerve no com- 
ment in a hiſtorical treatiſe on our legal go- 
vernment. 


From this, or a more attentive review of 
legiſlative authority in different ages, it will, 
I think, be manifeſt, that the Engliſh conſti- 
tution has immemorially been in ſubſtance 
much the ſame, or has at leaſt born a ſtrong 
reſemblance to the preſent ſyſtem, although 
- its influence was impeded, and its luſtre ob- 
ſcured, for near two centuries by the obvious 
effects of the Norman invaſion and tyranny. 
It remains a venerable fabric, which has well 
withſtood the decays of time, and the ravages 
of faction, and which would appear perhaps 
leſs facred, if it were poſſible to aſcertain 
the exact period and date of its foundation, 
that is now ſtretched into indefinite anti- 


quity. 


LE c- 
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LECTURE II. 


Of the conſtituent parts, and collective capacity, 
of the Britiſh parliament. 


AVING in the preceding lecture 

taken a hiſtorical view of the Engliſh 
legiſlature in different ages, I propoſe in the 
preſent diſcourſe to treat of the Britiſh par- 
liament, in reſpect as well to its conſtituent 
parts, as its collective capacity. 


The eſſential parts, of which this ſupreme 
court conſiſts, are, the king in his legiſlative 
character, and the three eſtates of the realm, 
namely, the lords ſpiritual, the lords temporal, 
and the commons of Great Britain, 


I. As to the king's voice in legiſlation, (for 
of his executive powers I ſhall ſpeak in the 
next lecture) the royal aſſent appears to have 
been always neceſſary to conſtitute a new law, 
and to give as it were life and operation to the 
reſolutions of the two houſes of parliament. 
The king's negative voice alfo, though it hath 
2 not 
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not been exerted for a long period, is ſtill, I 
apprehend, conſtitutionally. free and abſolute, 
to be employed as the ſovereign in his diſcre- 
tion ſhall think fit. It was a very inconſiſtent 
temerity in thoſe*, who at the ſame time al- 
lowed, that nothing could become a law with- 
out the king's aſſent, and yet maintained, that 
he was bound to paſs bills preſented to him. 
For as to the fitneſs of the bills ſo preſented, 
it is only begging the queſtion. Without 
this complete authority the luſtre of the 
. crown would be viſibly impaired: and the 
majeſty of executive government, if it was 
not rebelled againſt, would at leaſt loſe that 
awe and veneration, which good ſubjects 
ought to entertain for the ſovereign dignity. 
But the legiſlative function of our kings is 
not of the deliberative kind. It conſiſts not 
in deviſing expedients, in altering or amend- 
ing, or in conditional aſſent or diſſent. The 
antient mode, invariably purſued, of paſſing 
laws, namely by petition and anſwer, ſeems to 
afford a conſtitutional argument againſt the 
king's deliberative interference in legiſlation. 
He is ſimply to reject or approve. He may 
indeed repreſent grievances proper to be re- 


2 16 Parl. hilt. 466. = 
dreſſed; 
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dreſſed ; but the modification of the remedies 
mult be left to the conſultations of the two 
houſes. For it would have a dangerous ten- 
dency and influence, if the king were from the 
throne to recommend what laws ought to be 
paſſed, like the Roman emperors *, from the 
time even of Auguſtus, whoſe Orationes were 
the exact pattern to which the Senatuſcon- 
ſulta were to conform. 


It may not be improper to take occaſion 
here to mention, when the king is bound by 
an act of parliament, as this may be a reaſon 
for his withholding of his aſſent, the general 
rule laid down is*, that the king's rights ſhall 
not be barred or reſtrained by any ſtatute, un- 
leſs he be ſpecially named. But if the word 
* king” be uſed of him in his politic capa- 
city, this* extends to all his ſucceſſors, and 
to a queen, if the crown deſcend to a female 
heir. And acts for the advancement of reli-- 
gion, providing for the poor, and the preven- 
tion of wrong, are mentioned as exceptions, 
where the king is bound, altho not nam- 
ed: but this ſurely is opening a very uncertain 
latitude. In ſuch caſes, I preſume, he may 


> Grav. de ort. & progr. jur. civ. $118. . © Plowd. 240. 
* 6 Co. 27. a. 12 Co. 10g. e 2 Inſt. 681. Str. 515, Ke. 


be 
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be precluded of ſuch inferior claims as might 


belong indifferently to the king or to a ſub- 
ject, as the title to an advowſon or a landed 
eſtate, but not ſtripped of any part of his an- 
tient prerogative, nor of thoſe rights which 
are incommunicable; and are appropriated to 
him as eſſential to his regal capacity *. 


II. The ſecond branch of the legiſlature is 
the lords ſpiritual and temporal. 


The two archbiſhops, and all the biſhops, 
of England and Wales, have * a right ex de- 
bito juſtitiæ to be ſummoned to every parlia- 
ment: which ſame right antiently * belong- 
ed to all ſuch abbots and priors as held by an 
earldom or a barony. But a grant of Henry 
the eighth to the abbot of Taviſtock and his 
ſucceſſors, (which preferment was of the 
king's patronage) to be lords ſpiritual of par- 
liament, is eſteemed void by Sir Edward* Coke; 
becauſe that abbot did not hold per baroniam 
and fince the conqueſt abbots ſate by vir- 
tue of tenure only; tho it is inſiſted, as I 


Gat: 2 95. ſhall hereafter * mention, that biſhops fit in a 


f Str. 518, £ 4 Inſt. 1. d Elf. c. 1. I 4 Inf, 
45 V. Seld. t. hon. C. v. 9 23. * Lect. XI. 


double 
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double capacity, as barons, and in reſpect to 
their high function as governors of the 
church.” 9 


The lords ſpiritual, and the lords temporal, 
are commonly ſpoken of, amongſt lawyers, 
as two of the eſtates of the realm; but who 
may more properly be ſaid jointly to form one 
eſtate. Thus king James the firſt, in the 
eighteenth year of his reign, declared, that the 
parliament conſiſted of the monarch, and the 
two eſtates, namely, lords and commons. It 
is indeed uſual in parliamentary records to 
ſpeak of the king and the three eſtates of 
the realm: and in the twenty-firſt year of 
the reign of Richard the ſecond, many or- 
dinances were annulled, becauſe the ſtate of 
the clergy were not preſent in parliament at 
the making of them. But that was a time of 
great confuſion; and the predominant party 
was ready to ſeize any pretext for ridding 
themſelves of . ſuch ordinances as they diſ- 
liked. On the other hand, Sir Edward * 
Coke inſiſts, that if a ſtatute is paſſed by the 
king, the lords ſpiritual, and commons, (omit- 
ting the temporal lords) this is an ordinance, 


11 Ruſh. coll. 21. m Gibſ. cod. t. v. c. 6. 
» 4 Inſt. 25. 


92 and 


* 
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and no act of parliament. But in the ſeventh 
year of Henry the eighth, it was * holden, that 
the preſence of any ſpiritual lord is not eſ- 
ſential to conſtitute a parliament ; and the 
reaſon given is, that biſhops have no place 
in parhament by means of their ſpiritual func- 
tions, but only in reſpect of their temporal 
poſſeſſions or baronies. Now if this rea- 
ſoning be valid to prove Heir preſence not 
indiſpenſably neceflary, it ſeems of exactly 
equal force to ſhew, that the preſence of 
any merely temporal lord is not eſſential to 
the holding of a parliament, ſince the bi- 
ſhops, according to the argument, ſit there 
by right of their baronics only. But the 
lords ſpiritual and temporal may, according to 
king James's authority, be conſidered as one 
joint or indiſcriminate eſtate of the realm in 
this reſpect, namely, that tho both theſe 
illuſtrious orders are entitled to be 1f.nmoned, 
yet the majority would, I apprehend, clearly 
bind the reſt diſſentient, tho ſuch majo- 
rity ſhould happen to conſiſt either entirely 
of prelates, or entirely of lay nobles. This 
may be ſufficient for the preſent to obſerve 
of the ſpiritual lords as members of the legiſ- 


o Keilw. 184. b. v. 1 Black. comm. 156. n. 
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lature : I ſhall have occaſion to ſpeak of them 
again hereafter, and alſo of their judicial ma- 
giſtracy and courts, 


The temporal lords alſo, namely, dukes, 
marquiſſes, earls, viſcounts, and barons, be- 
ing of full age, have a right * ex debito f. 
titiz to be ſummoned to every parliament. 


Beſides thoſe, who now conſtitute this au- 
guſt aſſembly, there appears antiently to have 
been“ another claſs of nobility, called Banne- 
rets, who being ſummoned ſate in parliament 
for life, or perhaps only as often as the ſum- 
mons was repeated, but had no inheritable 
dignity. For Mr. Elſynge * is of opinion, that 
a writ of ſummons alone did not convey an 
inheritable title to a peerage, but that ſuch 
right was to be obtained or perfected by a 
ceremonious creation or inveſtiture, as the 
putting on of robes, or the like; which 
perhaps required the conſent of the other 
lords, or ſome of them. The ſame writer 
alſo holds it to be an erroneous opinion, that 
there ever were barons ratiane tenure only, 


or that a ſtranger in blood, purchaſing a ba- 


P 4 Inſt. 1. 


4 Elf. of parl. c. i. $ 8. Seld. t. hon. c. v. f 25. 
© Elf. ibid. 
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rony, that is, a caſtle or lands ſo diſtinguiſh- 
ed, tho with the king's licence, had a ſeat 
in parliament. According to this author 
therefore, (who was clerk of the parliament, 
and a diligent reſearcher into the records) 
thoſe, who came by virtue of a ſummons 
merely, held at moſt their high ſtation but 
for life; thoſe, who had been created and in- 
veſted barons, conveyed the dignity to their 
heirs in tail. And it is faid*, that nobility 
may be expreſsly granted for term of life, 
tho not for years, becauſe it would then 
go to executors or adminiſtrators by the or- 
dinary courſe of law. But for ſome * centuries 
the moſt uſual way of creating temporal lords 
of parliament has been by letters patent, 
which have almoſt conſtantly limited the 
courſe of deſcent to the heirs male of the 
body of the anceſtor firſt ennobled. Theſe | 
words regularly create an eſtate tail. But if 
they are uſed without the mention of any 
place annexed to the title, in the creation of 
a new dignity, it has been holden *, that the 
grantee has not an eſtate tail, but a fee ſimple 
conditional, forfeitable for felony, yet de- 
ſcendible only to the heirs of his body. The 


s 1 Inſt. 16. b. Seld. t. hon. c. v. 
t 3 Inſt. 9. b. 16, b. 13 ed. 12 Co. 81. 


eſtate 
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eſtateꝰ tail in a peerage cannot be alienated, 
nor barred by levying a fine, nor ſurrendered 
to the king. By far the geateſt part of the 
preſent titles of nobility are founded on let- 
ters patent, limiting the ſucceſſion in the 
manner above mentioned: the reſt depend, 
in general, on antient writs of ſummons, ac- 
companied (if the opinion before laid down 
be authentic) with the inveſtiture of the an- 
ceſtor from whom the right is originally de- 
rived. Theſe latter titles are inheritable in 
fee tail, that is, to the heirs of the body, with- 
out diſtinction of ſex, not being confined to 
the male line”. But if a man is created an 
earl and baron by letters patent, limiting 
the ſucceſſion to the heirs male of his body, 
and his eldeſt ſon, as hath been practiſed in 


» Sho. parl. ca. 1. 

*The order of precedency now depends, among thoſe of the 
ſame degree, on the time of creation and the king cannot, as 
formerly, create a new earldom with precedency above thoſe of 
antienter date. St. 31 H. VIII. c. 10. $ 7. Stand. ord, (8vo. 
ed. 1748) 70, &c. 

Sir Edward Coke ſays (4 Inft. 16. b.) that one called 
generally by writ, hath a fee ſimple in the barony : but this is 
underſtood to be an error. There are properly no fee ſimple 
peerages by the Engliſh law; every claimant (except perhaps 
in the inſtance of the earldom of Arundel) muſt be deſcended 
from the perſon firſt ennobled. It is ſaid to be otherwiſe as to 
ſome Scotch peerages, that they may be inherited by the heir 
male of an anceſtor of the firſt peer. 

z Caſe of the claim to the barony of Sidney of Penſhurſt 
diſallowed. Houſe of lords, 17 June 1782. 


D 3 the 


38 Of the conſtituent parts, Sc. LEer. 2, 


the preſent and former ages, is called up by 
the king's writ to the houſe of lords, by his 
father's baronial title, this will not enlarge 
the courſe of ſucceſſion to ſuch barony, ſo 
as to make a female capable of inheriting. 
The duke of Norfolk (and he only) hath 


his earldom of Arundel by preſcription, 


It has been * reſolved by the lords, in the 
caſe of the duke of Hamilton and Brandon, 
that no patent of honour granted to any peer 
of Great Britain, who was a peer of Scot- 
land at the time of the union, ſhould en- 
title him to ſit in parliament. This doctrine 
was adhered to in the following < caſe. The 


duke of Queenſberry's ſecond ſon was created 
carl of Solway in Scotland, when an infant; 


* 1 Bul. 196.,——Qu. therefore, if this is not a ſingle ex- 
ception to the general rule, and a peerage in fee ſimple, 
d 20 Dec. 1711, 1 Wms. 582 

© 1 Wms. 582, Kc. In this caſe two curious queſtions were 
agitated by two lords, educated in the profeſi ion of the law, lord 
Cowper maintaining that the king cannot create a man a peer 
againit his will, becauſe it might then be in his power to ruin any 
perſon, whoſe eſtate and circumſtances might not be ſufficient 
for that honour ; and that a minor might waive, when of age, a 
peerage granted to him during his infancy; and lord Trevor aſ- 
ſerting the contrary of thoſe poſitions, becauſe the king had a 
right to the ſervice of his ſubjects in any ſtation he thought pro- 
per, and might fine them 701zes queries for neglecting to attend. 


and 
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and afterwards the duke was created duke of 
Dover, with remainder to ſuch ſecond ſon, 
and fat in two parliaments under this creation. 
But upon his death it was objected, and fo 
reſolved by the lords, that the Scotch earldom 
of Solway incapacited the then claimant from 
taking the dukedom of Dover by virtue of 
ſuch remainder. Theſe refolutions are now 
overruled, The peerage of Brandon has 
been again claimed; when it was ingeniouſly 
urged, that * even ſuppoſing the former de- 
ciſions to ſtand, ſtill the patent was not void, 
the incapacity to fit in parliament was only 
perſonal in the then duke; and his heirs in 
tail male were entitled to the peerage of Bran- 
don with all its rights. The matter, how- 
ever, was conſidered in a more general view. 
For it is entered as follows : © after hearing 
counſel, as well yeſterday as this day, upon 
the petition of Douglas duke of Hamilton and 
Brandon to his majeſty, praying a writ of 
ſummons to parliament by the title of duke 
of Brandon, the following queſtion was put 


4 Caſe of the duke of Hamilton's claim to the dukedom of 
Brandon, adjudged in the houſe of lords 6 June, 1782. 

They ſeem to claſh not only with the tacit admiſſion of the 
firſt duke of Dover, but with the expreſs reſolutions, 21 and 22 


Jan. 1708-9, declaring the right of electing the ſixteen, and 


what was thereupon done, as ſtated in the printed caſe, 
D 4 to 


I, 
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to the judges ; Whether by the twenty-third 
article of the act of union, which declares 
all peers of Scotland to be peers of Great 
Britain, with all the privileges enjoyed by the 
peers of England, except the right and pri- 
vilege of fitting in the houſe of lords, and 
the privileges depending thereon, the peers 
of Scotland be diſabled from receiving, ſubſe- 
quently to the union, a patent of peerage of 
Great Britain, with all the privileges uſually 
incident thereto : the lord chief baron of the 
court of exchequer delivered the unanimous 
opinion of the judges preſent upon the ſaid 
queſtion, that the peers of Scotland are not 
difabled from receiving, ſubſequently to the 
union, a patent of peerage of Great Britain, 
with all the privileges uſually incident there- 
to:“ whereupon a report was ordered to be 
preſented to his majeſty, certifying, that the 
ſaid duke of Brandon is intitled to his writ of 
ſummons. 


The principal diſtinct privileges of the lords 
of parliament, applied to them as individuals, 
are, the right of being tried, in accuſations of 
treaſon, felony, and miſpriſion of either of 


f 5 A. c. 8. explained by 6 A, c. 23, 
| - thoſe 
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thoſe crimes, by their peers, (of which trials I 
ſhall ſpeak at large hereafter) that of nomi- 
nating a certain number of chaplains, and 
that of appointing proxies to attend and act 
for them in their legiſlative function, and on 
other occaſions, but * not when they ſit to ex- 
erciſe judgment. 


The appointment of proxies is very antient; 
and, it ſeems, this delegated authority was 
ſometimes given to perſons, who were not 
members. But now all proxies from a ſpi- 
ritual ſhall be made to a ſpiritual lord, and 
from a temporal to a temporal lord: no 
lord ſhall be capable of receiving more than 
two proxies : and 'a lord voting in a queſtion 
mult vote as proxy, if proxies are called for. 
Proxies are now made by the king's licence: 
which does not appear to have been hereto- 
fore neceſſary, unleſs the writ of ſummons 
contained an expreſs requiſition not to ap- 
pear by deputy. It has been made a queſ- 
tion, if a proxy be given to two or more 
lords, and they differ, whoſe voice ſhall ſtand; 


* Stand. ord. houſe of lords, 11 June 1689, and 15 March 
1697, 8vo. ed. 1748. 
h Elf. c. 5. Ord. 25 Feb. 1625, ibid. i Ord, 
11 Feb. 1694, ibid. * Elf. e. 5. ! Ibid. 


which 
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which is ſaid to have been reſolved by the earl 
of Mancheſter, lord preſident of the council, 
in favour of him, who is firſt named in the 
delegation, and preſent. But according“ to 
Sir Edward Coke's authority, if three are 
proxies of the ſame lord, and all preſent, 
and one is content that a bill paſs, and the 
other two are not content, this is no voice ; 
that is, I preſume, a mere nullity, of no effect 
on either fide. 


One uſe of appointing proxies was to eſcape 
the amercements for omitting perſonal at- 
tendance. Herein the antient ſpirit of the 
Engliſh conſtitution is juſtly obſervable, by 
which every new law is conſidered as the act 
of the whole community. In the one houſe 
all the commons of Great Britain appear by 
their repreſentatives, and every member of 
the other is by law ſtrictly obliged to appear 
in perſon or by proxy, the lords being ſup- 
poſed to have diſtinct intereſts, and to main- 
tain the due gradation between the king and 


people. 


By the twenty-ſecond and twenty-third ar- 


m 4 Inſt. 12, 13. 
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ticles of the union, ratified by the a& of 
union, the peerage of Scotland are to * elect 
ſixteen of their number to fit in the Britiſh 
houſe of lords; and other * not elected peers 
of Scotland are to become peers of the united 
kingdom, and to have all the privileges as 
ſuch, except a ſeat in that aſſembly. 


Having mentioned the conſtituent and eſ- 


ſential members of the houſe of lords, I 


muſt add, that others may attend there with- 
out the right of ſpeaking or voting. And 
firſt, the chancellor or keeper of the great 
ſeal, tho his dignity and precedence are ſo 
exalted, and tho he“ is the regular and ac- 
cuſtomed ſpeaker of this houſe, yet unleſs he 
has alſo a biſhopric or temporal peerage, hath 
no right to debate, (except perhaps to a point 
of practical order and regularity in proceed- 

ing) nor to vote in this aſſembly. There are 
beſides other attendants and aſſiſtants to the 


lords, who have no voice except when called 


n Soon after the union, the houſe of lords reſolved, that a 
peer of Scotland, claiming to ſit, and now fitting, in the Britiſh 
houſe of peers, by virtue of a patent after the union, is not en- 
titled to vote in this election. Lords Journ. 21 Jan. 1708-9. 

his excluſion in practice has been conſtrued to extend to ſuch 
of the deſcendants of the then peers of Scotland as accept Bri- 


tiſh peerages; but as to them the matter is likely to be again 
diſcuſſed, 


Fort. 165, y Elf, 152, 
upon 
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upon for their advice in matters of law, or 
the like, but never any deciſive vote or con- 
trol. Such * are the judges of the ſuperior 
courts of law, the ſecretaries of ſtate, the 
king's ſerjeants at law, the attorney and ſoli- 
citor general, and the maſters in chancery, 
who are particularly neceſſary as being uſually 
employed on meſſages to the houſe of com- 
mons. Theſe, it ſeems, all ought to have a 
regular ſummons: the officers of the houſe, 
as the clerk of the crown, the clerk of the 
parliament, the gentleman uſher, and others, 
have conſtantly attended by reaſon of their re- 
ſpective ſtations, without ſuch expreſs requi- 
ſition. 


III. I am now to ſpeak of the third branch 
of the legiſlature, the commons of Great Bri- 
tain, conſiſting of the knights, citizens, and 
burgeſles, reſpectively deputed from the coun- 
ties, Cities, and boroughs of the united king- 
dom ; the number of repreſentatives for Scot- 
land being ſettled by the before-mentioned 
act of union. The election of the citizens 
and burgeſſes, as well ag of the knights, is 


4 EIf. 4—— He mentions alſo the king's privy counſellors, 
and his learned counſel: that is, being ſerjeants at law. 1 Black. 


comm. 168. 
made 
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made in conſequence of a writ directed to the 
ſheriff, the great executive officer of the 
county. The forms of original writs out 
of chancery, called in this reſpect Hina 
brevium, directed in the king's name, and for 
the moſt part to ſheriffs of counties, are in- 
variable; and if fo, 4 fortiori, as Sir Edward 
Coke argues, the form of this writ, which 
is of the higheſt importance, can receive no 
addition or alteration, except by act of parlia- 
ment. Yet other writs, of leſs conſequence, 
have naturally been leſs liable to adulteration; 
and this has undergone ſome changes, tho 
it is not clear by what authority. By the 
preſent form of the writ, the ſheriff is in- 
Joined “ that proclamation being made of 
the day and place, in the next county court 
holden after the receipt of the writ, two 
knights of the moſt fit and diſcreet of the 
faid county, girt with ſwords, and of every 
City of the ſaid ſheriff's county two citizens, 
and of every borough in the ſame county two 
burgeſſes, of the moſt ſufficient and diſcreet, 
freely and indifferently by thoſe who at ſuch 
proclamation ſhould be preſent, according 


r 4 Inſt, 10. * Ibid. Elf. c. 1.4 15. 


to 
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to the form of the ſtatutes in that caſe made 
and provided, the ſaid ſheriff ſnould cauſe to 
be elected. Thus the qualifications of the 
perſons to be elected ate expreſſed in general 
terms, with a reference however to the ſta- 
tutes affecting this ſubject. The ſtatute 23 
Hen. VI. c. 14, ordains, that the repreſenta- 
tives of counties ſhall be knights, or otherwiſe 
ſuch * notable eſquires, gentlemen of birth, as 
are able to be knights. The ſtatute 9 Anne; 
c. 5, requires that every knight of a ſhire 
| ſhall have a freehold or copyhold of the an- 
nual value of J. 600, and every citizen, bur- 
geſs, and baron of the cinque ports, a like 
eſtate of the annual value of J. zoo, for their 
own lives reſpectively, at the leaſt, otherwiſe 
the return to be void ; provided that this ſhall 
not exend to make the eldeſt fon or heir ap- 
parent of any peer, or lord of parliament, or 
of any perſon qualified by that act to ſerve as 
knight of a ſhire, uncapable of being elected 
a member of that houſe; provided alſo, that 
the repreſentatives of the two univerſities 
may be elected as before the paſſing of that 
law. By the common law, aliens, deni- 


© Which French word dean Tucker tranſlates re/pe.Zable. 
On Gov. 342. u 4 Inſt. 47. 8 Ander. 293. 
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zens, and perſons attainted or outlawed, can- 
not be elected to ſerve in parliament. Cler- 
gymen are alſo ſaid to be excluded; but the 
* authorities to prove it are books prior to the 
reſtoration; about which time they (that is 
the beneficed clergy) gave up the right of 
taxing themſelves (which tax always * required 
the ſupplemental confirmation of parliament) 
and received * (that is the beneficed clergy) as 
a compenſation, though a very inadequate one, 
the privilege of voting at county elections. 
It has of late years been ®* determined, that 
| deacons are eligible to parliament, leaving 


* 4 Inſt. 47, Mo. 783. y 2 Burn, eccl. law, 27. 

Z 2 Burn, eccl. law, 22, * 2 Burn, eccl. law, 27. 

Y Newport caſe, 2 Luders on elect. 269, &c. In chat caſe 
it was argued, that deacons are not ſo much as voters for proc- 
tors to the convocation, and therefore diſtinguiſhable in that 
reſpe& from prieſts. The truth is, ſuch right of voting for 
proctors is confined to parſons, vicars, and perpetual curates. 
2 Burn, eccl. law, 24. Therefore prieſts alſo, being unbene- 
ficed, have no vote. On the other hand, a deacon, before the 
ſtatute 13 & 14 Ch. II. c. 4. F 13. was capable of inſtitution and 
induction, and might have holden a benefice with cure, at leaſt 
for a year, without prieſt's orders. Watf. c. 14. Conſequently 
the right of electing theſe proctors depends on preferment, and 
not on the diſtin orders of deacon or prieſt. The characters 
of deacon and prieſt (as was urged in the caſe) are both inde- 
lible, not to be ſhifted off at pleaſure. To admit the legal ca- 
pacity of deacons therefore to fit in parliament very much nar- 
rows the ground for excluding prieſts. Suppoſing ſome of ſuch 
prieſts to be returned members alſo to convocation, are not all 


biſhops members likewiſe of that ſynod ? 
7 | the 
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the queſtion undecided as to prieſts. In ſome 
reſpects there © ſeems a propriety, that a li- 
mited number (as from certain cathedral bo- 


dies) of the clergy, prieſts, and deacons indiſ- 
criminately, but profeſſedly ſuch, ſhould fit 
as well as be electors, ſince one right ſeems a 
natural conſequence of the other, ſince the 
houſe of commons ſhould be conſtituted from 
all the reſpectable orders of citizens, and 
the canons* made in convocation are not 
general laws, nor binding on the laity. 


Aliens, * women, and minors under the age 
of twenty-one years, are diſqualified from be- 
ing electors by the common law. Neither 
were minors eligible; and their incapacity 
to vote, as well as to be elected, is declar- 
ed by a ſtatute* of William the third; if 
they are returned, ſuch return ſhall be void; 
and if they preſume to fit, they ſhall incur 
the ſame penalty as if they had not been 
choſen and returned. This law perhaps may 
be thought rather defeCtive: for it remains to 
be inquired, what penalty is here aſcertained, 


© 3 Parl. hiſt. 274, &c. 4 Str. 1057. * 4 Inſt, 
4» 5- Str. 1115. f 4 Inſt. 47. £ 7&8 W. III. 
c. 25.J8. | 
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and what tribunal is to judge and pronounce 
ſentence: in theſe points ſome difficulties 
would be likely to occur. But to proceed 
with other ſtatutes: by the 1 G. I. c. 56. 
thoſe, who have penſions from the crown in 
their own name, or in truſt for them, are in- 
capacitated: and by the 15 G. II. c. 22. the 
ſame diſability is affixed to a long liſt of offi- 
cers and placemen. Theſe diſqualifications 
have rarely, if ever, produced any litigation 
reſpecting the validity of an election. The 
too common objection, that is made to perſons 
returned to ſit in parliament, is an imputa- 
tion founded on the laws againſt bribery and 
corruption. If ſuch undue influence is charge- 
able on the candidate, it directly renders the 
return unavailable as to him: otherwiſe, if 
ſuch agency appears, as cannot be ſatisfactorily 
proved to be done with the concurrence of 
the candidate, as principal, it only vitiates the 
votes objected to, and eventually, according to 
their number, affects the return. By the ſtat. 
1 H. V. c. 1. knights of ſhires, and thoſe who 
elect them, were to be refident within their 
reſpective counties on the day of the date of 
the writ of ſummons, and citizens and bur- 
geſſes were to be reſident, dwelling and free 
in their reſpective cities and boroughs. It is 

E not 
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not very ſtrange, that a law of ſuch general 
inconvenience and reſtraint ſhould have fallen 
into neglect. But to obviate any doubts, 
the ſt. 14 G. III. c. 58. reciting that this 
proviſion was unneceſſary and obſolete, expli- 
citly repeals ſo much of that and other old 
acts therein ſpecified, as relates to the reſi- 
dence of perſons elected to ſerve in parlia- 
ment, or of thoſe who ele& them. 


The qualification of * eleQtors for counties 
was ſettled at forty ſhillings a year by the 
ſt. 8 H. VI. c. 7. explained and regulated 
by other ſtatutes made in the ſame reign, and 
fome of a much later date. In different ci- 
tics and boroughs there are various cauſes and 
deſcriptions which conſtitute a right of vot- 
ing: and to prevent endleſs conteſts, by ſt. 
2 G. II. c. 24. § 4. ſuch votes are to be 
deemed legal, which have been ſo declared by 
the laſt determination of the houſe of com- 
mons reſpecting a return from that place, 
and that adjudication is made final; but this 
is repealed by ſt. 28 G. III. c. 52. F 31. 


> By the regiſtry act, 28 G. III. c. 36. § 21. the ſheriff 
was to act merely minifterially, and to receive all the votes ten- 
dered, with a view to a future ſcrutiny; but this whole ſtatute 
is repealed by 29 G. III. c. 18. and offenders againſt the former 


are indemnified. 


8 ſo 
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ſo far as relates to determinations ſubſequent 
to that act. As to cities and towns, that are 
counties of themſelves, the ſt. 13 G. II. 
c. 20. has extended to them the regulations 
of former acts made to prevent fraudulent 
conveyances for election purpoſes. | 


The foregoing compilations lead me now to 
ſpeak of the new judicature, by which the me- 
rits of a conteſted return are to be tried and 
determined. This tribunal is eſtabliſhed and 
modelled by what is generally thought a very 
falutary law, (tho attended originally with in- 
conveniences, ſome of which at leaſt have 
ſince been done away) namely the 10 G. III. 
c. 16, explained and amended by the 11 G. 
III. c. 42; both of which are made perpetual, 
the former being temporary, by the 14 G. 
III. c. 15; and ſundry new regulations are in- 
troduced by ſt. 28 G. III. c. 52. By theſe 
ſtatutes it is enacted: “ that whenever a pe- 
tition complaining of an undue return ſhall 
be preſented, a day and hour, being fourteen 
days at the lcait after the appointment of the 
committee of privileges, thall be appointed for 


i Recognizances to be entered into, in the nature cf thoſe to 
prolecute offences. St. 28 G. III. c. 52.4 5, &c. 


E 2 taking 
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taking the ſame into conſideration, and notice 
thereof given to the petitioners and fitting 
members, or their agents; but the time may 
be altered as occaſion ſhall require; and like 
notice muſt be given of ſuch alteration: that 
on the day ſo appointed, the ſerjeant ſhall go 
with the mace to the places adjacent to the 
houſe, and if leſs than one hundred members 
appear, the buſineſs ſhall be adjourned till that 
number are preſent ; and the houſe ſhall not 
proceed to any other buſineſs, except the 
ſwearing of members, previous to the reading 
of the © order of the day: that of the names 
of all the members preſent, forty-nine ſhall 


be drawn by lot, and each party may appoint | 


a nominee, and may alternately ſtrike off one 
of the forty-nine drawn by lot, beginning on 
the fide of the petitioners, till they are re- 
duced to thirteen ; but if there are more than 
two parties, each party is to ſtrike off one of 
the forty-nine, till they are reduced to thir- 
teen, and in fuch caſe the thirteen are to chuſe 
two members then preſent in the houſe, whoſe 


It may be adjourned, ſt. 28 G. III. c. 52. F 11; reports 

from committees may be received, &c. f 12; and regulations are 
made, where a petition is not ſupported, or not oppoſed, and 
where a party waives his right of riking o names, or of add- 
ing a Rominee, 4 13, 14, 15+ 
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names ſhall not have been drawn, inſtead of 
nominees appointed by the parties: that if 
the name of a member, intended by one of 
the parties as his nominee, happen to be 
drawn, another name may be drawn inſtead 
thereof: that the ſaid thirteen members, 
drawn by lot, and the two nominees, ſhall be 
ſworn at the table, well and truly to try 
the matter of the petition referred to them, 
and a true judgment to give according to the 
evidence, and ſhall be 4 felect committee to 
try and determine the merits of the return or 
election appointed by the houſe to be that day 
taken into conſideration: and the houſe ſhall 
order the ſaid ſelect committee to meet at a 
certain time to be fixed by the houſe, being 
within twenty-four hours of the appointment 
of the ſaid ſelect committee, unleſs a Sunday, 
or Chriſtmas-day, or Good-Friday ſhall in- 
tervene : that the ſelect committee, on their 
meeting, ſhall ele& a chairman out of thoſe 
drawn by lot; and ſhall have power to ſend 
for perſons, papers, and records, and to exa- 
mine witneſſes upon oath, who may be" com- 
mitted for non-attendance or miſbehaviour ; 
and ſhall determine by a majority of voices of 


St. 28 G. III. c. 52.4 10. ® Ibid. 5 16. 
E 3 the 
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the ſaid ſelect committee, whether the peti- 
tioners, or the ſitting members, or either of 
them, be duly returned or elected, or whe- 
ther the election be void; and ſhall alſo re- 


port whether the petition, or the oppoſition 


thereto, be frivolous or vexatious; and provi- 
ſions are made in reſpect to coſts to either 
party; and the houſe, on being informed of 
ſuch report by the chairman of the ſaid ſe- 
lect committee, ſhall order the ſame to be 
entered in their journals, and give the neceſſary 
directions for altering or confirming the re- 
turn, or for iſſuing a new writ, or for carry- 
ing the ſaid determination into execution, as 
the caſe may require: that the ſelect com- 
mittce ſhall fit from day to day, unleſs a Sun- 
day, or Chriſtmas-day, or Good-Friday, in- 
tervene, and. that no member thereof ſhall 
be abſent, without leave obtained from the 
houſe, on ſpecial cauſe verified upon oath, 
and that all the reſt muſt be preſent, or, with- 
in an hour aſter the time to which the com- 
mittee ſhall have been adjourned, a farther 
adjournment ſhall be made, and reported, with 
the cauſe thereof, to the houſe, and the ab- 
ſentecs ſhall be put upon their defence for 


St. 28 G. III. c. 52. § 18, &c, 
ſuch 
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ſuch omiſſion of their duty : that leſs than 
* thirteen ſhall never proceed to buſineſs; and 
that if the members able to attend ſhall un- 
avoidably be reduced to leſs than that num- 


ber, and ſhall ſo continue for the ſpace of 


three ſitting days, the ſaid ſelect committee 
ſhall be diſſolved, and another choſen to try 
and determine the matter of ſuch petition, 
and the proceedings of the former ſhall be 
void and of no effect: that where the me- 
rits of petitions depend on queſtions of 
right, ſtatements thereof ſhall be delivered; 
that a new petition and committee may be 
appointed to try ſuch right; and that * com- 
mittees ſhall not be diſſolved by prorogation 
of parliament.” — Theſe proviſions, which 
were eſtabliſhed for the moiſt part with 
much wiſdom and foreſight, and which 
lay ſcattered in the acts, I have in ſome de- 
gree methodiſed and diveſted of the verboſity 
of modern ſtatutes. The impartiality and aſ- 
fiduous attention to buſineſs, in thoſe, who 
have hitherto compoſed theſe ſelect commit- 
tees, have in general been very praiſe-worthy 
and ſatisfactory to the nation. 


® But if a committee ſhall have ſat fourteen days, twelve 
members, and if twenty-five days, eleven members, may pro- 
ceed to buſineſs. 5 17. 
25, Ke. 1533. 
E 4 Another 
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Another uſeful innovation in the law of 
election was finally made by the 24 G. III. 
c. 26. by which act the ſpeaker, under 
certain regulations and reſtrictions, is im- 
powered and required, during any prorogation 
or adjournment, to iſſue his warrants to the 
clerk of the crown, to make out new writs 
for electing members in the room of ſuch as 
ſhall happen to die, or become peers of Great 
Britain, before or during ſuch receſs: and the 
ſpeaker is alſo impowered and required to ap- 
point a certain number of members, not more 
than ſeven nor leſs than three, as a provi- 
ſional ſecurity, to put in execution the powers 

of the act. 


Me are now to ſuppoſe the commons elect- 
ed and the parliament met; when the cauſe 
of ſummons is declared. This * was uſually 
done, in early reigns, by the chancellor or chief 
Juſtice : but what the chancellor uttered was 
conſidered as coming from the king, and was 
entered de par le roi, The king * himſelf 
ſometimes ſpake, being always preſent, either 


It repeals 10 G. III. c. 41. & 15 G. III. c. 36. of a ſimilar 
effect. Elſ. c. vi. 4 Inſt, 7, 8. El. c. vi. 5 5. 
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in perſon, or virtually by commiſſion. The 
ſpeech from the throne, in more modern * 
days, is not made till after the choice of a 
ſpeaker. For they cannot fit without“ a 
ſpeaker after this firſt meeting : this choice 
therefore is their firſt employment, 


Mr. Elſynge, whoſe diligence was, I be- 
lieve, ſometimes greater than his judgment *, 
maintains, that without the king's command 
or leave the commons cannot ele& their 
ſpeaker: tho he aſſerts the commons ever had 
a ſpeaker, and the firſt command of that fort 
was in the ſecond year of Henry the fourth. 
The ſame author immediately declares, that 
the choice is abſolutely in the power of the 
commons, and that the king never rejected 
any of whom they made choice. But the 
ſpeaker is preſented to the king for his appro- 
bation; and ſince Mr. Elſynge wrote, in the 


inſtance of Mr. Seymour „the king refuſed 


Comm. journ. 5 Feb. 1672.30 Dec. & 2 Jan. 1701, &c. 
" 4 Inſt. 8.——But in caſe of the ſpeaker's ſudden indiſpo- 
fition, the houſe has made ſhort adjournments, doing no other 


| buſineſs: and the ſpeeches are then made to the clerk, and ſuch 


queſtions of adjournment put by him. Comm. journ. 18 & 21 
Nov. 1763. So the ſpeeches made in relation to the choice of 
a ſpeaker, are addreſſed to the clerk, 
FC. 4 
* Grey's debates, vol. vi. 402. 424. 438, 439. 
tg 
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to confirm him, but the commons would not 
proceed to the election of another ſpeaker, 
and the parliament was prorogued. When 
they met again, they choſe ſerjeant Gregory. 
No account of this tranſaction is extant on 
the journals. So far as the precedent goes, it 
terminated rather in favour of the prerogative. 
But the contrary doctrine has more reaſons to 
ſupport it. On the one hand, it may indeed 
be urged, that as the ſpeaker is entitled to 
have acceſs to the royal preſence, it would be 
unbecoming to force one upon the ſovereign, 
who might be perſonally diſguſtful to him. 
But on the other hand it may be argued, that 
the form of preſenting the ſpeaker elect 
might, even in its origin, be only to give him 
an opportunity of making excuſes, (7 which 
was a uſage of long continuance) and of be- 
ing exonerated from the office by the royal 
authority, at his own requeſt; that if the 
king might reject one, he might reject many; 
that this is the ſingle inſtance of rejection, 
altho the election of Mr. Harley, in the ſub- 
ſequent reign of William the third, is thought 
to have been very diſtaſteful to that monarch, 


7 1 Parl. hit. 387, fi anne Chriſti 1382, 5 R. II. 
and 
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and altho he made his excuſes, (like the reſt) 
which afforded a plauſible pretext for ſuper- 
ſeding him; that even * the ceremony of mak- 
ing excuſes to the throne now ſeems abro- 
gated; and laſtly, that a ſpeaker elected in the 
middle of a parliament need neither make a 
demand of privileges nor be preſented to the 


king, 


* Comm. journ. 11 Feb. 1701-2,——In 4 Com. dig. 297, 
it 1s erroneouſly ſaid, he made no excuſe: and caſes are al-, 
leged of a ſpeaker ele& being called ſpeaker before confir- 
mation, viz. 16 Nov. 1699, at or about which time there was 
no election, and 21 Oct. 1702: which latter inſtance may be 
authentic; but there is no printed journal of that date. The 
detection of any miſtake in that valuable work rarely occurs. 

* It was twice repeated in this reign, by fir ]. Cuſt, Comm. 
Journ. 6 Nov. 1761, & 11 May 1768. Sir F. Norton twice 
omitted it, Comm. journ. 23 Jan. 1770, & 30 Nov. 1774. Mr. 
Cornewall deſired the houſe to give him leave to make his ex- 
cuſes in another place: but there was a cry, «© no, no.“ Comm. 
journ, 31 OR. & 1 Nov. 1780. His ſucceſſor, Mr. Gren- 
ville, about a month after his election, in a very dignified 
ſpeech declared that, according to former inſtances, a ſpeaker, 
elected in the middle of a parliament, need neither make a de- 
mand of privileges, nor be preſented to the king ; that he was 
diſpoſed to follow the precedents at the reſtoration and the re- 
volution; but yet ſubmitted to be directed by the houſe. No 
directions were given, and he was not preſented. Comm, 
Journ. 5 Jan. & 2 Feb. 1789. Mr. Addington followed the 
example of Mr, Cornewall, in ſignifying his hope, that the houſe 
would give him leave to make his excuſes in another place; 
but the like diſapprobation was expreſſed. Comm. journ. 
8 June 1789. Upon his re. election, at the beginning of the 
preſent parliament, it appears that he made his dignified ac- 
knowledgments to the houſe, but no excuſes there, or to the 
throne, Comm, journ. 25 & 26 Nov. 1790, 

The 
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The firſt* mention of a ſpeaker extant on - 
record is of fir Thomas Hungerford, in the 
fifty-firſt year of the reign of Edward the 
third: but it ſeems juſtly apprehended that 
the commons had their ſpeakers before this 
time. Sir Simonds d'Ewes is of opinion, 
that it may be collected from an old manu- 
ſcript account of a parliament holden in the 
forty- fourth year of Henry the third, that the 
commons had a ſpeaker at that early pe- 
riod. 


The ſpeaker, being approved, ſues to the 
king for certain privileges, which, it ſeems, 
are conſtitutionally due to the commons, and 
are thus petitioned for as a mark of reverence 
to the throne. Theſe are, according to Mr. 
Elſynge *, acceſs to the king, freedom of 
ſpeech, and freedom from arreſts: according 
to ſir Edward Coke*, firſt, freedom of ſpeech, 
and the antient and juſt * privileges and liber- 
ties of the commons; ſecondly, that in what 


he ſhall deliver no fault may be imputed to the 


> Parl. hiſt. 351. Elſ. e. vũ. e Journ. 40. 

e C. vii. f 7. © 4 Inſt, 8. 

The commons, in 24 C. 1. made a remarkable order, waiv- 
ing their privileges in actions, &c. except as to perſonal arreſt 
and impriſonment. 16 Parl. hiſt. 487. The like is now enacted 
by a general law. St. 10 G. III. c. 50. 
| commons, 


LECT. 2. of the Britiſh parliament. 61 


commons, and that he may reſort to them 
for declaration of their true intent, and may 
be pardoned; and thirdly, acceſs to his ma- 
jeſty's royal perſon : according to fir John * 
Finch, ſpeaker in the third year of Charles 
the firſt, the rights claimed are freedom from 
arreſt, freedom of ſpeech, acceſs to the king, 
and candid conſtruction of the commons' 
proceedings, or to that effect. Mr. Harley 
claimed all their antient rights and privileges 
generally, and particularly thoſe laſt- men- 
tioned. The like practice is ſtill continued. 


Here we may obſerve ſeveral diſtinctions 
that prevail reſpectively between the ſpeak- 
ers of the two houſes of parliament. The 
prolocutor of the houſe of lords is not elect- 
ed, need not be a member, if a member, 
votes in common with the reſt, the ſpeeches 
in debates are not addreſſed to him, but to the 
lords collectively; and his office is frequently 
ſupplied by an occaſional deputy pro tempore: 
in all which particulars he differs from the 
ſpeaker of the other aſſembly, who ſeems to 
maiatain more of authority, ſubject how- 


8 1 Ruſh, coll. 484. 7 Parl. hit. 352. 
> Comm. journ. 11 Feb. 1700-1. 
t 2 Ruſh. coll. 1137. 8 Parl. hiſt. 330, &c. 


eder 
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ever to the control of the majority of the 
houſe. | 


The commons, ſays fir Edward Coke“, 
being the general inquiſitors of the realm, 
have principal care, at the beginning of a 
parliament, to appoint committees. Theſe 
have uſually been five, for religion, for griev- 
ances, for courts of juſtice, for trade, and for 
privileges and elections. Of theſe the firſt 
four arc general or grand committees; the 
laſt, now appointed for privileges only, con- 
fiſts of members deputed by ſpecial nomi- 


nation. 


In conſidering the parliament in its col- 
lective capacity, we mult firſt obſerve, that 
the time and place of mecting are in the king's 
diſpoſal and appointment ; but the frequent 
convoking thereof is part of the conſtitu- 


tional law of the kingdom, enforced by ſun- 
dry ſtatutes. 


* 4 Inſt. 11, 12. 


Comm. journ. 13 Feb. 1700. 16 Nov. 1699. 23 Oct. 
1702, &c. And orders are given, at the commencement of a 
ſc{on, for their regular ſitting. 


As 
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As to parliament days, Mr. Elſynge ” cites 
many precedents of parliaments being ſum- 
moned to meet on Sundays, from the twenty- 
third year of Edward the firſt down to the 
fourth of Edward the third : and he tells us, 
that ſubſequent parliaments have fate on that 
day. But this is not conſiſtent with the 
practice of more modern times: altho the 
deliberations of parliament each day are pre- 
ceded with a form of prayer and religious de- 
votions; an entry of which ſolemn rite is 
regularly made in the journals, This appears 
to have been the eſtabliſhed practice at leaſt 
from the beginning of James the firſt's reign; | 
for in the diary * of his firſt parliament, we 
find the clerk ſometimes reads prayers in the 
abſence of the ſpeaker; and it ſeems a dif- 
ferent form was uſed when they were read by 
the ſpeaker, and when by the clerk. 


The ſubject matter of parliamentary deli- 
berations and reſolves are all things that may 
be conceived proper to be paſſed into laws“, 


m C. iv. 15 Parl. hiſt. 400. 446. Comm. journ. Sun, 
11 May 1679, 

n At the end of the firſt vol. of Comm. journ. 30 May 
1604. 17 Dec. 18 & 20 March 1606, & 2 & 18 June 
1607. 

* Elem. jur. lect. II, 

or 
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or wherein the advice of either houſe may 
advantage the ſovereign and his ſubjects. The 
antient writs of ſummons ſpeak of the de- 
fence of the realm, and matters reſpecting the 
church: accordingly, in fact, reformations in 
religion have been frequently treated of in 
parliament; and even in early reigns, and 
when ſupplies were leſs neceſſary, we find 
both houſes conſulted in affairs of peace and 
war; which to make and declare is the un- 
doubted prerogative of the king. 


Either houſe may adjourn according to their 
reſpective pleaſure; and the adjournment of 
the one is no adjournment of the other. But 
a prorogation, which cloſes the then ſeſſion, 
and a diſſolution, which puts an end to the then 
parliament, muſt both be by the royal autho- 
rity. The prorogation or diſſolution of par- 
liament, and the royal aſſent to bills ready to 
be paſſed, may as effectually be tranſacted by 
commiſſion as by the king in perſon. 


The law and uſage of parliament may be 
farther conſidered, firſt, as affecting one 
branch of the legiſlature with a direct view 
to the other two branches thereof, and ſe- 

condly, 


| 


£ 
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condly, as independent of ſuch relation. 
The former is verſed about matters of con- 
ſtitutional weight and importance: the lat- 
ter regulates the debates and other proceed- 
ings in each aſſembly with an attentive regard 
to clearneſs, decency, and expedition, and in- 
cludes what in parliamentary language are 
termed points of order; 


1 Of the former ſort is that privilege of 
the houſe of lords, that bills, affecting the 
rights of their own body, muſt have riſe 
in that aſſembly, and ſuffer no change from 
the commons. Of the ſame kind is the right 
claimed by the commons to frame all money 
bills, as they are called, which lay any tax or 
impoſition on the ſubject. Theſe muſt be 
paſſed, if at all, preciſely as they come from 
the repreſentative body of the people, in re- 
ſpect to their matter, meaſure, and time, and 
cannot be altered in the houſe of lords. In- 
deed this right was ſtrongly conteſted between 
the houſes in Charles the ſecond's reign. 
Reaſons were urged againſt it by the lords, 
which, with the anſwers given to them, are 

F entered 
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entered in the journal of the commons, 
as alſo the thanks of the houſe to fir He- 
neage Finch, attorney genera], who had pre- 
pared the arguments to eſtabliſh the claim 
with great ability and diligence. The more 
commonly received opinion, and the uſage of 
parliament, have fince correſponded with the 
privilege then aſſerted and maintained. 


IT. The other part of parliamentary law 
and uſage, which regulates the proceed- 
ings in each aſſembly ſeparately, as the ne- 
ceſſity that motions ſhould be ſeconded, that 
a queſtion of amendment ſhould be put be- 
fore the original queſtion, and many other 
points of order, the whole of this knowledge 
can ſcarce be learnt without actual experience. 
On many occaſions it is requiſite to reſort for 
inſtruction to the precedents recorded in the 
journals; and each houſe frequently orders 
them to be ſearched. As to queſtions rela- 
tive to controyerted elections, the former ad- 
judications of the ſelect committees muſt be 
conſulted as uſeful, tho not ſtrictly binding 


authorities, 


Comm. journ. 22 April 1671. 


I think 
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I think it unneceſſary to recite the formal 
manner of paſſing bills, or the various cere- 
monies occaſionally uſed between the reſpec- 
tive branches of the legiſlature. What has 
been ſet down in this diſcourſe may be not 
unuſeful, to the inexperienced at leaſt, as an 
introduction to the knowledge of parliamen- 
tary law. 


F 2 LEC- 


[ 68 ] 


SET TT VU.RE. I 


_ Of the king, and his ſupreme executive power, 


AVING thus far treated of legiſlative 
magiſtracy, as eſtabliſhed by the con- 
ſtitutional law of England, I proceed, in pur- 
ſuance of the plan, which I have adopted and 
delineated.*, to ſpeak of the king's majeſty, 
the ſupreme executive power of the ſtate; 
and ſhall afterwards conſider the ſeveral tri- 
bunals, to which judicial authority, the third 
ſpecies of civil dominion, is diſtributed, 


By the antient and immemorial conſtitu- 
tion, the ſupreme executive power (the gene- 
ral nature of which kind of magiſtracy was 
attempted to be difplayed in * one of my ele- 
mentary diſcourſes) is lodged in a ſingle per- 
ſon, the king, or queen. Our kings* and 


2 Flem. jut. lect. VI. b Elem. jur. lect. III. 
© 7 Co. 10. b. Calvin's caſe. 1 Ander. 44. Benl. 79. 


queens 


LECT. 3. Of the king, &c. 69 


queens become ſuch by hereditary deſcent; 
their rights are conſummate before the cere- 
mony of coronation, which is no part of the 
title ; and their reign begins the day on which 
the anceſtor, laſt veſted with royalty, expir- 
ed. The rules of deſcent therefore, which 
regulate the inheritance of the crown, are a 
moſt important part of municipal law, fince 
by theſe it is determined, whom we are to 
obey as king. Theſe rules were by the com- 
mon law the fame as preſcribe the title of 
lands by deſcent, on which I ſhall diſcourſe 
" hereafter) with only two variations or ex- 
ceptions. For firſt the crown deſcends to the 
eldeſt daughter or fiſter in excluſion of the 
reſt; whereas the real eſtates of ſubjects are 
inherited by all the daughters or ſiſters equal- 
ly. The other exception is, that the half- 
blood js not excluded from ſucceeding ta the 
throne. If therefore the © ſovereign hath a 
ſon and. a daughter by one queen, and a ſon 
by another, and the clder fon becomes king 
and dies, the ſecond ſon ſhall inherit, and not 
the daughter of the whole blood, as ſhe 
would do among ſubjects. But the deſcent 
of the crown may be farther modified by act 


1 Let. XXVIII. * Inſt. 15. b. 
F 3 of 
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of parliament. Thus, by the ſt. 7 H. IV. 
c. 2. it was intailed upon the then king, and 
his four ſons ſucceſſively by name. The de- 
ſcent of the crown was limited by ſeveral 
ſtatutes in Henry the eighth's time; and a 
*conditional power was given to that monarch 
to diſpoſe thereof by letters patent or will. 
According to the parliamentary limitation of 
the crown, now in force, and enacted by the ſt. 


f It appears (2 Parl. hiſt. 95, &c.) that there were wo acts, 
the former having intailed the crown on the king in tail male, 
and being immediately repealed; and farther that the copy of 
the ſecond act, printed in Ruff. ed. is imperfect, wanting both 
the preamble and concluſion, This repeal, by reſcinding the 
excluſion of females, gives ſome colour, in Rapin's opinion, to 
the title ſet up, about 55 years afterwards, by the houſe of York, 
thro two females, from Lionel duke of Clarence. But every 
claim, adverſe to the parliamentary ſettlement then made, was 
rationally barred thereby. Foſt. 403.—-—Blackſtone (1 Comm. 
199.) cites a paſſage from William of Malmſbury, as ſhewing, 
that the ſame doctrine of limitation of the crown, by king and 
national convention, prevailed before the Norman conqueſt, 
The expreſſions however of that eminent Engliſh annaliſt (as 
Savile and others repute him) are applied, not to the ſuppoſed 
grant of the crown by Edward the confeſſor, but to an agree- 
ment of Harold himſelf, while a ſubje&, with duke William, 
ratified by the former's oath ; which he afterwards, when king, 
wiſhed to free himſelf from, as preſumptuous or invalid, “gu, 
ABSQUE GENERALI SENATUS ET POPULI CONVENTU BT 
EDICTO alienam illi hereditatem juraverit. Proinde flultum ſa- 
cramentum fran gendum. Still this paſſage (conſidering the age 
of the hiſtorian, who was patroniſed by Robert earl of Glou- 
ceſter, the general againſt king Stephen, Nicolſon 58) is a 
Rrong teſtimony of the Ante-Norman conſtitution. 

It is ſaid, a parliamentary title under this ſtatute was out- 
landing againſt J. I. at his acceſſion, 5 Parl. hiſt. 1. 


12 
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12 & 13 W. III. c. 2. the right of ſucceſſion 
is declared and veſted in the princeſs Sophia, 
(the mother of our preſent ſovereign's great 
grandfather, George the firſt) and the heirs 
of her body, being proteſtants. To deny that 
the ſtatutes of the realm are of force ſut- 
ficient to bind the inheritance and limitation 
of the crown, hath been made a highly puniſh- 
able offence by acts of parliament, paſſed at 
different periods of our hiſtory. 


The ceremony of crowning the perſon, 
thus deſignated to royalty, was in England 
always accompanied with an oath. The form 
of this oath, as it is now ordained to be taken, 
is ſettled by the ft. 1 W. & M. ſeſſ. 1. c. 6; 
and is in ſubſtance, to govern according to 
law, to cauſe juſtice in mercy to be executed, 
and to maintain the law of God, the true pro- 
feſſion of the goſpel, the proteſtant religion, 
and the rights of the biſhops and clergy. By 
the ſt. 1 W. & M. ſeſſ. 2. c. 2. every king and 
queen, being of the age af twelve years, who 
ſhall ſucceed to the imperial crown of theſe 
realms, is alſo required, on the firſt day of the 
meeting of their firſt parliament, or at their 
coronation, (which ſhall firſt happen) to make, 


St. 13 El. e. 1. 6 A. c. 7.42. ++ 
F 4 ſubſcribe, 
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ſubſcribe, and audibly repeat the declaration 
againſt popery in the 30 C. II. ſt. 2. The 
act before-mentioned, for the limitation of the 
crown, requires both the declaration and oath 
to be taken by perſons ſucceeding by virtue of 
that ſtatute. | 


At the coronation * of William the firſt, the 
conſent of the Engliſh thereto was aſked by 
Aldred archbiſhop of York, and that of the 
Normans by the biſhop of Conſtance. It 
would not probably have been very ſafe for 
any bold debater, who had raiſed objections 
againſt thus placing the diadem. This in- 
ſtance however adds ſome farther weight to 
their opinion, who inſiſt, that this prince 
never claimed his ſovereignty here by right of 
arms over a vanquiſhed people, whatever were 
the effects of his ſlaughterous victory in re- 
ſpect to actual power and unreſtrainable do- 
minion. He always aſſerted a right anterior 
to the battle of Haſtings, relying on the al- 
leged grant of Edward the confeſſor, and 
might wiſh to have his claims ſanctioned by 
general approbation, eſpecially as he had no 
hereditary pretenſions, (the only familiar title) 


i Brady's hiſt, 190. 


even 
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even ſuppoſing his baſtardy no impediment; 
which 3 indeed was looked upon as no unſur- 
mountable objection among the northern war- 
riors, who ſpred their manners over Europe. 
But what was then done by theſe two biſhops 
is not an example that * any ſubſequent age 
has had occaſion to follow. Thus to aſk the 
conſent of the people at large, as if the mo- 
narchy were elective, is wholly repugnant to 
the. wiſe policy of the Engliſh conſtitution, 


The king! hath, beſides his natural, a politic 
capacity, in reſpect to which latter he is faid 
never to die. This idea, being leſs quaintly 
expreſſed, means, that there is no interreg- 
num; that as well the tran{cendent prerogatives 
of the crown, as rights of an inferior nature, 
on the anceſtor's death, immediately veſt in 


the lawful heir to the throne. I ſhall pur- 


} Spelm. cod. ſub hoc regno. Wilk. LI. A. 8. 285.———And 
accordingly he did not diſguiſe this circumſtance. * Ego Guli- 
elmus cognemine Baſlerdus rex Angliz.”” &c. Charter dated at the 
ſiege of York, which was but in the third year of his reign. 
Seld. t. hon. c. v. F 10. 

* Tho the uſurper Stephen ſtiles himſelf a king elected, &c. 
having, by a very liberal charter of rights and immunities, pre- 
vailed on the convention called by him not to diſpute his claun. 
1 Parl. hiſt, 12, 13, 

I Plow, 213. 7 Co. 10 bi Calvin's caſe. 


ſue 
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ſue this diſtinction in the following obſerva- 
tions. 


What I call then rights of an inferior na- 
ture are chiefly ſuch as relate to the royal 
revenue and poſſeſſions. The common law 
made a large proviſion, from various ſources, 
which are fully commented upon by fir 
William Blackſtone", for ſupport of ma- 
jeſty and peaceful government, tho at all 
times very inadequate to the expence of 
foreign wars. The king alſo poſſeſſes lands 
and eſtates, ſome in right of his crown, 
ſome in right of his duchy of Lancaſ- 
ter, and ſome by later acquiſition. But the 
expences of government have been, partly 
from neceſſity, ſo highly augmented, the an- 
tient means of ſupplying them have ſunk to ſo 
inconſiderable a value, and (what is much 
more to be lamented) long and frequent wars 
have left ſuch an accumulation of public debt, 
that almoſt the whole of the revenues is raiſed 
by taxation; and the annual amount of the 
diſburſements to be allowed for the civil liſt 
has been from time to time adjuſted by par- 


liament. The ſum ſo appropriated is, I fay, 


= Vol. 1, e. . 


ths 
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the chief fund for ſupporting the dignity of 
the crown, and defraying the ordinary charges 
of the ſtate. Out of the reſidue of the ſup- 
plies, the intereſt of the national debt is re- 
gularly paid, and armies and fleets are raiſed 
and fitted for atchievements. 


Among the rights of an inferior nature, or 
thoſe of poſſeſſion belonging to our ſove- 
reigns as ſuch, may be reckoned the antient 
jewels of the crown, which are of that kind 
of chattels termed by the law heir-looms, 
and which the king cannot diſpoſe of by his 
teſtament. This reſtraint exiſts by common 
law: and by act' of parliament, the power 
alſo of diſpoſing of crown lands is very con- 
ſiderably limited and circumſcribed, 


But the ſuperior rights, the tranſcendent 
prerogatives of our kings, are what eſſentially 
form their conſtitutional character. The 
crown * of theſe realms is declared by divers 
acts of parliament to be of imperial dignity. 

The 


* 1 Inſt. 18 b. * St. 1 A. fl. 1. e. 7. P Dav. 61. a. 

7 I cannot ſuecinctly aſcertain the meaning of this expreſ- 
fon ; but, in the places alluded to, it ſeems uſed chiefly to aſſert 
the 
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The powers thereof may be conſidered with 
reſpect to the royal ſupremacy in (firſt) ec- 
clefiaſtical( ſecondly) civil, and (thirdly) mar- 
tial affairs: under which laſt head I compre- 
hend the prerogatives relative to peace and 
war, 


I. As to the particulars of the king's ſu- 
premacy over the church, his * conſent not 
only is, and always was, neceſſary to the ra- 
tification of canons and conſtitutions made by 
the clergy, but he may, in ſome inſtances, 
* ſuperſede, by his diſpenfations and exemp- 
tions, the ordinary effects of the eccleſiaſtical 
law. By the ſt. 25 H. VIII. c. 19. 1. it is 
enacted, that the convocation ſhall be aſſem- 
bled by the king's writ, without which, or at 
leaſt the royal licence, theſe ſynods could 
never mect. When they are regularly con- 
voked, they muſt have the King's licence" be» 


the eccleſiaſtical ſupremacy of our kings. Thus William Ru- 
fus alleged, in his diſpute with archbiſhop Anſelm on this very 
ſubject, — . guzd q pci at t ad officiums 1MPERATORIS, ques 
dellet popam eligere, Q ob carcem rationem guc A nullus arcbiepiſ- 
copus wel efijcopus regni ſui curice Romanæ vel papæ jubeſjet ; præ- 
cifue cum iffe omnes libertates hateret in regno juo, quas IMPERA- 
TOR windicabat in 1MPER 10, Ibid, The ſtile of anperator. was 
uſed by king Edgar. Pref, to Co. iv Rep. 

n Dav. 72. b. 73. a. St. 25 H. VIII. 

5 1. * 4 Inſt. 322. " 12 Co. 72. g 


fore 
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fore they can confer to make canons. The 
king has alſo the undoubted right of pro- 
roguing and diſſolving the convocation. By 
the ſame prerogative the king is the ulti- 
mate judge in matters and cauſes eccleſi- 
aſtical; but does not exerciſe this juriſdiction 
in perſon. If indeed the cauſe affect the 
king, an appeal may, by the it. 24 H. VIII. 
c. 12. be brought within fifteen days to the 
upper houſe of convocation. This provi- 
ſion ® does not ſeem abrogated by the ſubſe- 
quent ſt. 25 H. VIII. c. 19; by which act 
appeals are to be made from the archiepiſco- 
pal courts to the king in chancery, and there- 
upon a * committon is to iſſue under the great 
ſcal to proper perſons with authority to hear 
and definitively to determine ſuch appeal. It 
appears alſo, that the“ king, and commiſſioners 
to be appointed by him, may ſometimes exer- 
ciſe an or:gzal juriſdiction, (that is, not by 
way of appeal) in depriving eccleſiaſtical per- 
ſons for offences againſt the canons. Laſtly, 
the king, for the moſt part, and in effect, 
diſpoſes of the principal preferments in the 
church; an authority of great moment, tho 


V. 4 Inft. 339. marg. * Poſt, lect. VI. y 4 Inſt 
340. 2 Cro. 37. Mo. 755. St. 1 El. c. 1:4 18, 


perhaps 
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perhaps a leſs auguſt mark of ſovereignty than 
matters of mere juriſdiction. 


II. The king's prerogative of power in civil 
affairs cannot ſo properly be termed multifa- 
rious as univerſal: for all the occupations of 
government are performed by his authority 
and influence. He confers honours and pri- 
vileges; creates corporations; and, generally 
ſpeaking, appoints all the judicial and execu- 
tive magiſtrates of the ſtate. All writs direct- 
ed to ſheriffs and others, for public or more 
private purpoſes, eſtabliſhed by common law 
or ſtatute, as for convoking a parliament, pro- 
ceſs in legal and equitable courts, including 
matters of a more ſpecial nature, as thoſe of 
habeas corpus, mandamus, prohibition, and 
injunction, (which are to be ſpoken of here- 
after in their proper places) all theſe, (which 
are put for examples) and whatever elſe re- 
ſpects the general execution of the law as diſ- 
tinguiſhed from particular and local juriſdic- 
tion, runs in the king's name, and expreſſes 
his command. And even all territorial or ex- 
empt juriſdictions are ſuppoſed to owe their 
privileges originally to the king's grant. So 
that all executive power, all inforcement of 

8 the 
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the laws in being, is derived, mediately or 
immediately, from the crown. Whatever 
the law reguires to be done, can only be done, 
ultimately, by royal authority. There are 
however, in civil concerns, few things of ge- 
neral importance, which are left to arbi- 
trary diſcretion to be performed or omitted, 
altho the time, place, manner, or perſons, 
may be determinable by the reſolutions of the 
royal will. Thus it is recited in the ſt. 6 W. 
& M. c. 2. that by the antient laws and ſta- 
tutes of this kingdom, frequent parliaments 
ought to be holden, and that they tend very 
much to the happy union and good agreement 
of the king and people; and it is then pro- 
vided, that a new parliament ſhall be con- 
voked within three years after the determina- 
tion of the former *. But the preciſe time and 
place of meeting are ſtill in the king's diſpo- 
ſal. Thus alſo the ſuperior courts of judica- 
ture have ſtated juriſdictions *, which cannot 
be altered but by act of parliament. But the 
perſons who are to fill the important and 
dignified ſtation of judges are ſelected and ap- 
pointed by the king. On the other hand, 


z And it was further enacted, that no parhament ſhould laſt 


longer than three years; but the term is enlarged to ſeven years, 
ſt. 1 G. I. ſt. 2. c. 38. 


* 2 Hawk. 2. | 
matters 


80 Of the king, and bis utc. 3. 
matters of a more private concern, as the 
grant of any franchiſe to an individual, the 
creating of new corporations, or new dignities, 
and many other things, which the law per- 
inits, but does not require, are in the king's 
preaſt to do, or wholly and intirely to leave 
undone, as his diſcretionary will ſhall ſug- 


geſt. 


Here alſo muſt be mentioned the king's au- 
thority over affairs of domeſtic merchandize 
and traffic. Sir William Blackſtone ® ſtiles him; 
by an expreſſion ſomething looſe, the arbiter 
of commerce; and refers this power to three 
principal heads, the erection of fairs and mar- 
kets, the appointments of weights and mea- 
ſures, and the regulation of the coin. The 
firſt might be a dangerous prerogative, eſpe- 
cially to the poorer ſort, if the © law had 
not determined, that where the toll granted 
with the fair or market is unreaſonably ex- 
ceflive, the grant of the toll is void, and the 
market or fair ſo created becomes free ; for 
there ought to be a proportionable benefit 
to the ſubject. Regulations reſpecting 
weights and meaſures, and the coin, have 


„ 1-Black. comm. 273. © 2 Inſt. 220. 
for 
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for the moſt part been made in parliament. 

As to this laſt article, whether Sir Matthew 

Hale or Sir William Blackſtone is right in 

His opinion, (the former of whom holds, 

that the royal prerogative may vary the 
denominated from the ſterling value of the? 

coin, and the latter diſputes this poſition) 

there ſeems little danger*®, that ſuch ſup- 

poſed power ſhould be abuſ:d. In a com- ; 
mercial country the ſterling value of the coin 

muſt regulate its currency. It ſeems, that 

no power can effectually alter this correſpon- 0 
dency, and that no views of intereſt can lead 

to ſuch an attempt. 


In relation chiefly to the king's preroga- 
tive of power in civil matters, we ſo often hear 
the celebrated maxim, that © the king can do 
no wrong.” This legal apophthegm, gene- 
rally ſpeaking, ſeems to have two very diſ- 
tinct ſignifications, according as it is applied 
to time paſt or future. If we contemplate 
a paſt tranſaction, it means, that the wrong 
actually done muſt be imputed, not to the 


41 Black, comm. 278. 
V. 1 Parl. hiſt, 303. and the notes there: but the eftimate is 


to be made for the time being, and not on à compariſon of diſ- 
tant ages. 
8 king, 
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king, but to his miniſters or adviſers. They 
muſt be reſponſible. To call the king hin- 
ſelf to account would be introducing anar- 
chy on the ruins of the conſtitution. On 
the other hand, when we ſay, the king can 
do no wrong, in reſpect to ſomething future, 
we mean, that the royal prerogative does not 
extend ſo far as to commit or authorize in- 
juſtice. 


III. I come now, thirdly, to the conſidera- 
tion of the royal prerogative in martial affairs, 
and as inforcing, in reſpect to other nations, 
the juſt and general laws of/ war and peace. 
Here the king exerciſes, as the grand repre- 
ſentative of his people with regard to foreign 
ſtates, a more uncontrolled and uncircum- 
ſcribed dominion. For it is not of the ge- 
nius of municipal law to regulate national 
treaties ; nor can it be ſuppoſed properly to in- 
terpole ; ſince other ſtates would be inclined 
to flight a fovereign ſo curbed in his negotia- 
tions, as Charles the ſecond once very 
reaſonably urged to his parliament. The 
royal conduct therefore is in this reſpect very 


f King's ſpeech, 28 May 1677. 
little, 
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little, if at all, defined by law. But tho the 
legal prerogative is in the crown, in reſpect 
to foreign powers, yet the parliament was 
always coniulted; and its authoritative in- 
fluence is far from having been diminiſhed 
within the laſt century. If a treaty ſhould 
be diſapproved of by both houſes, they would 
probably call the adviſers to account, Still, 
however, the treaty would be valid, as made 
by the undoubted federative magiſtracy of 
the ſtate. In this capacity, therefore, the 
king has the power, unreſtricted by law, of 
commiſſioning ambaſſadors, plenipotentiaries, 
agents, and conſuls, to other realms and do- 
minions, of appointing their rank, and defi- 
nitively dictating their inſtructions, or pre- 
ſcribed rules of conduct and negotiation. 
His authority is undefined in declaring war, 
in accepting overtures and terms of peace, 
and in forming all ſorts of treaties with fo- 
reign powers: tho it has always been uſual 
or frequent, from earlieſt times, as I have 
juſt intimated, and as we may partly collect 
from the moſt antient writs of ſummons to 
parliament, in theſe grand and momentous 
concerns to conſult the ſenſe of the nation 


s Elem. jur. lect. IV. 
* 1 Parl. hiſt, 276. 301. 321. Dugd. ſumm. temp. E. III. 
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ſo aſſembled, that auguſt body being the 
chief council of our ſovereign, to adviſe him 
in the proper exertion of his legal and un- 
doubted prerogative, as well as to act in le- 
giſlation. Here alſo muſt be referred the 
power of granting letters of marque and re- 
priſal, of which I ſhall more fully ſpeak here- 
after, in the lecture concerning captures at 
fea, The king alſo, and he only, can grant 
letters of ſafe conduct, by which he licences 
the ſubjects of a hoſtile ſtate to enter his 
dominions. In like manner our ſovereign, 
as ſupreme ſuperintendent for the defence 
and commerce of the realm, has the right of 


{ Left, XXXIV. 

j 7 Co. 25. b. Calvin's caſe. Theſe inflruments ought to 
be inrolled in chancery ; otherwiſe, by the ſt. 20 H. VI. c. i. 
they are void, 4 Inſt, 152. But as fir Wm, Blackſtone (1 Black. 
comm. 26c) ec bſerves, the end is now anſwered by paſſports 
from the king, or his ambaſſadors abroad, 

For the ſubjects of a ſtate in league or amity may come 
without licence. 7 Co. 21. b. Calvin's caſe, Sir William Black- 
ſtone indeed aſſerts, (1 Black. comm. 259) that “ without ſafe 
conducts by the law of nations no member of one ſtate has a 
right to intrude into another.“ But Vattel explodes ſuch jea- 
lous and inhoſpitable rigor, maintaining, that “ in Europe (tho 
it is otherwiſe in China and Japan) the acceſs is every where 
free to every perſon, who 1s not an enemy to the ſtate, except 
in ſome countries to vagabonds,” This ſeems the general rule. 
Prohibitions to enter the coaſts may lawfully be iſſued on many 
juſt occaſions, but muſt be conſidered as exceptions, Vatt. 
b. ii. $ 100, 123, 132. and auth. cited Elem, jur. 66. 


appointing 
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appointing the regular ports and havens on 
his coaſts; and in the ſame capacity has the 
power of erecting beacons, lighthouſes, and 
ſea-marks, as well for the general ſafety of 
navigation, as to give a ready alarm, when a 
hoſtile invaſion is apprehended. Laſtly, to 
the ſame prerogative of power in martial af- 
fairs, may be referred the king's ſupreme 
command over fleets and armies, his diſpoſal 
of offices therein, and his direction and con- 
trol in the conduct of their operations. 


To adviſe the king in the exerciſe of theſe 
his various powers and prerogatives, he is by 
law provided with ſeveral councils, the firſt 
and chief of which is the parliament; the 
ſecond is the body of the peers, or ſo many 
of them as he chuſes to aſſemble, (which 
practice is now diſuſed) ; the third conſiſts of 
the judges; and the fourth is the privy 
council, of which I ſhall hereafter * make 
ſome mention in its judicial capacity. 


I ſhall now advert to ſeveral particulars 


Their privileges are ſecured by Magna Charta, c. 9. 

= 4 Inſt. 148. The it. 8 El. c. 13. has deputed the chief 
exerciſe of this authority to che corporation of the Trinity - 
houſe. 


* Let. V. XXXIV, LVIIL. 
G 3 v herein 
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wherein the royal prerogative ſeems to have 
varied in different ages; by which we may 
form upon the whole a general eſtimate of its 
augmentation or decreaſe. Firſt then it is 
commonly underſtood, that the king cannot 
now conſtitute new * boroughs with a right 
of ſending members to parliament ; nor? can 
he appoint new offices with new fees to be 
levied of the ſubject, nor new fees to old 
offices: which depends on the conſtruction 
given to a“ ſtatute of Edward the firſt, Yet 
antiently, it ſeems, our kings exerted theſe 
powers without reſtraint, On the other hand, 
it may be doubted, whether by the early con- 
ſtitution the king had fo very full and un- 
conditional a right of increaſing the numbers 
of the lords' houſe, by conferring new peer- 
ages, as he manifeſtly enjoys at preſent. For 


* It is remarkable, that under H. VIII. this power was ex- 
erciſed or reſtored with reſpect to Calais, tho ſaid (7 Co. 22. a. 
Calvin's cale) to have never been part of the realm of England. 
Yet of a judgment there a writ of error was returnable in the 
king's bench; (4 Inſt. 282) and a record there was removable 
by certiorari. (2 Croke, 484.) At the end of the ſixth volume of 
the Parliamentary hiſtory there is an account of the places, 
which ſent mcmbers at the acceſſion of H. VIII, and of thoſe 
princes, under whom additions were ſueceſively made to the 
number. | 


? 2 Inſt, 533. See therefore ſt. 22 G. III. c. 82. § 2. 
2 De tallagis nom concedendo. 34 E. I. ſt. 4. e. 1. 
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allowing that * Mr. Weſt ſhould be miſtaken 
in the idea, which in the form of a queſtion 
he ſuggeſts with diffidence, but maintains 


with learning and ingenuity, namely, that the 
conſent of the peers was neceſſary to the ad- 
mittance of a new member claiming by pa- 
tent, yet * the indiſpenſible requiſme of an 
carldom or baronial territory, to be provided 
for the perſon to be ennobled, was in itſelf 
a reſtriction of the royal will and authority. 


In reſpect to judicial magiſtracy, the king's 
prerogative is conſiderably abated. For an- 
tiently he exerciſcd a power of judicature, 
which has long been irrevocably delegated * 


Inquiry into the manner cf creating peers, 63 Kc. He 

urges, firſt, that in manerial courts-baron the admittance of a 
new tenant required the concurrence of the former feudatories ; 
and ſecondly, that in fact patents of peerage were paſled in par- 
lament. 

s Selden acquaints us, (t. hon. c. v. $ 11.) that, “if an 
earl were to be made of an earldom, not yet ſo known, then 
poſſeſſions were added at the creation to create an earldom alſo.“ 
And we learn, (2 Black. comm. 62) that © a certain number 
of knights“ fees were requiſite to make up a barony.” The 
number, as defined in the old modus tenendi parliamentum, is diſ- 
puted by Selden, who leaves the amount uncertain. (t. hon. c. v. 
$ 26.) The credit of that performance is too much exalted by 
Coke, and perhaps too much diſparaged by Selden, fince he tells 
us in one place, « divers copies I have ſeen of it, but never any 
which exceeds that age” (of E. III.); and in another place, 
I cannot believe that either of them (the Engliſh or Iriſh 
modus) was /o antient as H. II.“ Ibid. 


© 4 Inſt, 71, 12 Co. 64. 
G 4 ta 
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to others; and he might alſo, at leaſt during 
a conſiderable part of Englith hiſtory, remoye 
Judges at pleaſure. But now by the ſtatutes 
12 & 13 W. III. c. 2. and 1 G. III. c. 23. 
the commiſſion of the ſuperior judges in the 
courts of common law is made to them 
* quam! ſe bene geſſerint: an which good 
behaviour, it ſeems, the * parliament only can 
determine: and their offices do not become 
vacant at the demiſe of the crown. On the 
other hand, in antient times the ordinary ” 
officers and miniſters of juſtice, as ſheriffs 
and conſervators of the peace, were elected 
by the frecholders of the county. This is 
an important and evincing proof of the free- 
dom of the old conſtitution. But now * juſ- 
tices of the peace, who have ſucceeded tg 


* St. 12 & 13 W. III. c. 2. 53. 1G. III. e. 23. 6 2. 

„2 Ind. 174 558. St. 28 E. I. c. 8. Ll. Edw. Conf. c. 35. 

* In the ſiftieth year of Edward the third, the commons pe- 
titioned, © that juſtices of the peace might be named in every 
county, by the lords and knights of the reſpective county in par- 
liament, and ſworn before the king's council, and not be re- 
moved without conſent of parliament; and that they might be al- 
lowed reaſonable fees,” But that great prince, then ſick and 
infirm, and controlled by pernicious influence, rejected the pe- 
tition, his anſwer being, „that they ſhould be named by him 
and his continua! council; and as to fees, he would conſider of 
it:“ the latter words being the form of the royal negation, 
This was called, for a long dime afterwards, © the good parlia- 
ment. 1 Parl. hiſt. 343. 


the 
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the conſervators of old, but with a large acceſ+ 
ſion of new powers, are commiſſioned by the 
king's authority, delegated to his chancellor, or 
keeper or lords commiſſioners of the great ſeal ; 
and the ſclection of proper perſons to be“ ſhe- 
riffs is :epoſed, by the ſt. 14 E. III. ſt. 1. c. 2, in 
the chancellor, treaſurer, preſident of the coun- 


7 The office of ſheriff, as fir W. Blackſtone (I Black. comm. 3 30) 
mentions, was in ſome counties antiently hereditary, Where it 
was, as in general, elective, it was often holden for more than one 
year. Spelm. Gl. v. vicecomes. At a parliament in the 5th year 
of R. I. th: ſheriffs of Yorkſhire and Lincolnſhire were deprived 
of their offices, which were expoſed to ſale. The archbiſhop of 
Vork bought the ſheriff's office for the former county for 3000 
marks, aud an annual rent of 1co marks.(1 Parl. hiſt. 17.) Other 
great men, and ſome of the royal family, were in thoſe days am- 
bitious of, and enjoyed, by election, the office of ſheriff, And 
in the 27th year of H. II. four perſons were at the ſame time ſhe- 
riffs of Warwickſhire and Leiceſterſhire for three years. (Spelm. 
Gl. v. vicecomes.) But by the ſtatutes 14 E. III. ſt. 1. c. 7. 
28 E. III. c. 7. and 42 E. III. c. . they were to continue in of- 
fice but one year; the reaſon of which, as given in the former 
of theſe as, is, that, by a longer continuance therein, they were 
encouraged to commit oppreſſions. The ſt. 1 R. II. c. 11. pro- 
hibits the ſame perſon to be re- appointed ſheriff within three 
years, © if there be ↄther ſufficient in the county; of poſſeſſions and 
goods, to anſwer to the king and people.” Such however was 
the ambition of being ſheriff in thoſe days, that theſe laws were 
diſobeyed, and the ſt. 23 H. VI. e. 7. [fo in Ruff. but in Pick. 
& 3 Black. comm. 340. it is c. S.] was made to reinforce them, 
reciting that, notwithſtanding the former proviſions, ſome ſheriffs 
continued in office ten, twelve years, and more, to the great de- 
triment of the people, by reaſon of partiality and alliances. 'The 
reaſon giv en by Spelman for innovating in the manner of appoint- 
ment, is the tumults that aroſe at theſe conteſted elections. [The 
it. 21 H. VIII. c. 20. (cited by Black. 207 fupra) ſeems quite 
to a different purpoſe, v. preamble ſt. 16 C. I. c. 10.] 

cil, 
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cil, chief juſtices, and chief baron *; but the 
courſe is, that the other judges alſo attend; 
three for each county are ſclected, out of which 
three one is finally appointed by the king. 


Another particular, in which the king's 
prerogative has ſuſfered diminution, reſpects 
his rights of poſſeſſion. Here the antient doc- 
trine was, that no length of time could pre- 
clude, or fruſtrate his demand. But his pre- 
ſent majeſty has graciouſly condeſcended to 

an almoſt complete abrogation of this pri- 
vilege: and accordingly by a late ſtatute * the 
crown is barred from recovering any eſtate 
or hereditament, (other than liberties or fran- 
chiſes) where the title did not firſt accrue 
within the laſt ſixty years, which was the 
ultimate period before fixed as an impediment 


againſt the claims of a ſubject, 


This may put us upon enquiring into the 
juridical remedies and redreis, that may be 
ſought by, or from, the king. The law al- 
ways was, and is, * that the king may ſue both 
in courts of law and equity. But the king * 


* 1 Black. comm. 340, 1. 9 G. III. c.r6.F 1. 10. 
d z Lev. 82. 3 Inſt. 136. 1 R. A. 373. © 4 Co. 55. a. 


cannot 
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cannot be ſued by his ſubjects by writ, for 
he cannot iſſue a command to himſelf. Vet 
Comyns, in his digeſt holds, that before the 
time of Edward the firſt, the king might be 
ſued as a common perſon, the form being, 
* præcipe Henrico regi Angle ;” for which he 
cites many authorities. In one * of theſe, 
Wilby declares, he has formerly ſeen a writ 
in ſuch form; in lieu of which, there is now 
(fays he) given a petition, for (or in reſpect 
of) his prerogative. So that whoever has 
a demand upon his ſovereign, in matters pro- 
perly cognizable before the tribunals of law or 
thoſe of equity, muſt now pray him to do right 
and juſtice, by a petition addreſſed to him in par- 
lament, or in other court, as in chancery. 


In this comparative view, it is unneceſſary 
to be very particular in obſerving how highly 
the royal prerogative was magnified in the 
reign of Richard * the ſecond, according to 
the anſwers, which the judges then gave to 
queſtions propounded by that prince. For 
theſe betrayers of their truſt were impeached 
in parliament for what eaſily appears to be 


9 1 Com. dig. 115. e Yearb. 24 E. III. 55. b. 
f Mo. 639. 4 Co. 55. a. s Parl. hiſt. 432—435. 
441—461, Lect, XL. poſt, 


a wil- 
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a wilfully falſe miſrepreſentation of our legal 


conſtitution. I ndeed they afterwards recant- 
ed their opinions, and pleaded that they were 
given under the apprehenſion of threatened 
violence. They were notwithſtanding con- 
demned to death, but the lives of moſt of them 
were ſaved at the interpoſition of the biſhops, 
fir Robert Treſilian, who was obnoxious on 
other accounts, having been executed before 
ſuch interference, 


Thus we fee then that without the poſi» 
tive influence of acts of parliament, the re- 
ceived notions of the royal prerogative have 
in different ages been in ſome degree of fluc- 
tuation, The more important ſtatutes for 
limiting the powers of the crown, and ſecur- 
ing the liberties of the ſubject, began to be 
paſſed about the middle of the laſt century. 
Such were the petition of right, and other 
laws conſented to by Charles the firſt, and 
ſeveral ſtatutes enacted ſoon after the revo- 
lution. But perhaps no reign has in this re- 
ſpect been more beneficial to poſterity than 
that of Charles the ſecond; under which 
thoſe two great acceſſions to liberty were 
made, the abolition of the hardſhips of feudal 
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tenure, and the habeas corpus at, which 
points out the ready means of releaſing men's 
perſons from oppreſſive and unlawful impri- 
ſonment. Yet it ſeems ſomething of a pa- 


radox, which is aſſerted by fir William Black- 


ſtone, © that by the law as it then ſtood; the 
people had as large a portion of real liberty, 
as is conſiſtent with a ſtate of ſociety,” when 
in the ſame ſentence he admits, “ that ſome 
invidious, nay dangerous branches of the pre- 
rogative have ſince been lopped off. Upon 
the whole, the legal prerogative of our kings 
ſeems to have decreaſed. But the influence 
of the crown, by various means, had been 
more than proportionably enhanced, till by 
the wiſdom of the two houſes, and his pre- 
ſent majeſty's patriotic condeſcenſion, ſome 
late reductions and reformations were * enacted, 
with a regard at the ſame time to public vir- 
tue, and public economy. 


* 4 Black. comm. 432, 3. 

i St. 22 G. III. c. 82. commonly called the Reform Bill. In 
the preamble, the ſuppreſſion of divers offices is recited to have 
been done by his majeſty's order, from his paternal regard to the 
liberty of his people, and for the better ſecurity of the liberty 
and independency of parliament; it is then enacted, that they 
ſhall be accordingly ſuppreſſed, and that if they ſhould be re · 
vived, they ſhall be deemed zexv offices. 5 1, 2. v. ant. 86. 


It 
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It is obvious to remark, that what has been 
ſaid of a king applies equally to a queen 
reigning in her own right, by hereditary de- 
ſcent, as the two daughters of Henry the 
eighth. But it is proper to mention, that 
a queen conſort alſo is in a particular man- 
ner conſidered by the law. She differs ' from 
other married women in theſe points, that ſhe 
may take lands by grant from the king, or 
from any other perſon ; and may create eſtates, 
and execute a bond, or other ſpecialty, with- 
out her huſband's joining to effectuate the 
conveyance or ſecurity : ſhe may alſo ſue, and 
be ſued, without the king. For the queen 
conſort is an exempt perſon by the common 
law ; and her agency is not, like that of other 
married women, invalidated and rendered of 
no effect. The queen alſo, and the prince 
of Wales after a certain age, have uſually an 
eſtabliſhed houſehold, and their reſpective of- 
ficers of ſtate, with confiderable rank and 
privileges, As to the queen conſort's re- 
venue, called aurum reginæ, the nature of it is 
explained by lord Forteſcue in his“ reports; 
who alſo very fully recites ® the opinion of 


* St. 1 Mary, ſell. 3. e. 1. II Iaſt. 133. 4. 2 N A. 213. 
4 Co. 23. b. Fort. 398 &c. n Ibid. 401 &c. 
7 a | ..” he 
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the judges, touching the education of the 
prince of Wales's children; the care and 
management whereof was determined, on prin- 
ciples of public expedience, and by a majo- 
rity of ten out of the twelve, to belong to the 
king. The marriages of the royal family are 
put under ſome reſtraints by a * ſtatute of the 
preſent reign : and * thoſe, who ſhall fol:mnize 
or aſſiſt at the celebration of any ſuch mar- 
riage, without the conſent required by that 
act, incur very grievous penalties. 


I ſhall * here conclude my obſervations 
on this very extenſive and- important title, 
which, very properly, occupies ſuch a con- 
ſiderable ſpace in fir William Blackſtone's 
commentaries. And, having now conſidered 
the legiſlative and executive authority, as eſta- 
bliſhed in this country, I ſhall next proceed 
to the diſcuſſion of judicial power, as diſ- 
tributed to our ſeveral courts of juſtice. This 
will employ our attention in the five next 
lectures; in the firſt of which I ſhall take a 
view of thoſe ordinary juriſdictions, which 
proceed by the general laws of the land. 


® 22 6. Hl. e. 11. P Same act, 5 3. 
1 V. Elem. jur. 109, 110. 
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CRECTURE mM 


Of courts, whoſe proceedings are regulated by 
the general laws of the land; 


1 NOW enter upon a part of this courſe 
of lectures, which wears a complexion to 
attract and engage the attention of ſtudents 
addicted to the profeſſion of the law, namely, 
the conſideration of thoſe ſeats and tribunals, 
where the ordinary powers of judicature are 


placed by the conſtitution. 


It was obſerved i in the laſt lecture, that our 
kings have long ceaſed perſonally to execute 
judicial magiſtracy ; and that the ſtated ju- 
riſdictions of the ſuperior courts cannot be 
altered by leſs authority than that of parlia- 
ment. In my elementary diſcourſe on the 
| ſeveral ſpecies of magiſtracy it is remarked, 
that to execute and interpret laws are offices 
eſſentially diſtinct; they require different qua- 
lifications, and habits of the mind; and are 

incapable 
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incapable of being centered, in the ſame hands 
without manifeſt danger and jnconvenience. 
Judicial magiſtracy therefore is in England, 
very properly, a ſeparate political power; and 
is diſtributed to a great variety of juriſdictions. 
We ſhall begin with thoſe that proceed by 
the general law of the land: and in treating 
of theſe ſhall gradually aſcend from courts of 
the loweſt claſs to thoſe of the higheſt dig- 


nity. 


It may be. proper to premiſe, that of theſe 
courts for the adminiſtration of the general 
law, the king may by his prerogative conſti- 
tute what number and in what places he pleaſes, 
So alſo he may iſſue ſpecial commiſſions for 
doing juſtice in extraordinary caſes, requiring 
ſpeedy remedy and animadverſion. But he 
cannot erect new juriſdictions, to proceed by 
the Roman civil law, or other rule different 
from the general laws of the land; nor a 
new court of chancery. Neither © can he 
grant judicial commiſſions, which vary from 


a V. ſt. Weſtm. 2. 13 Ed. I. ft. 1. c. 29. 

d 2 R. A. 164. v. 2. Ruſh. App. 77. 12 Co. 113. 2 
Lev. 24. 

© 4 loſt, 163. 200. 2 Inſt. 478. 
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the forms eſtabliſhod by the common law, or 
by act of parliament. 


We muſt here alſo take notice of a wide 
diſtinction, by which all courts, judging and 
determining according to the general laws of 
the land, are divided into courts of record, 
and ſuch as are not of record. In the former 
the proceedings are written on parchment, 
and inrolled : and to theſe a power of ſetting 
reaſonable fines in fo peculiarly applicable *, 
that a grant of ſuch authority conſtitutes the 
juriſdiction, inveſted with it, a court of re- 
cord. For courts of record only (except it 
be for a contempt committed in view of the 
juriſdiction) can fine. It is alſo incidental to 
theſe courts, that their * proceedings are tri- 
able only by inſpection of the record, as to 
the fact of their having exiſted; and are re- 
movable by writ of error after, or certirari 
before, judgment: and * that they have a 


power 


4 Lord Raym. 467. © 1 Inſt. 117. b. Salk. 144. 
V. Dougl. 1 &c. 

f This latter point fir William Blackſtone, without citing any 
authority, lays down (3 Black. comm. 289) very generally: it is, 
I believe, the received doctrine, and is at leaſt ſtrongly coun- 
tenanced by the caſe of Clerke v. Molyneux, as reported (1 Lev. 
199.) The ſame calc is to be met with 1 Keb. 845. 1 Sid. 269; 

the 
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power to protect and diſcharge ſuitors and 
witneſſes from arreſts in going to and return- 
ing from theſe tribunals. By the ſtatute of 
Glouceſter, the ſuperior courts cannot hold 
pleas under the value of forty ſhillings, ex- 
cept treſpaſs vi et armis, and caſes, in ſome 
meaſure, concerning lands, as for detinue of 
charters and title deeds. On the other hand, 
inferior * courts, not of record, cannot hold 
pleas for treſpaſs vi ef armis, becauſe they 
cannot aſſeſs a fine. Neither can they in ge- 
neral entertain ſuits for above the value of 
forty ſhillings, except actions of replevin ; and 
that is an authority reſiding in the ſheriff's 
court by virtue of a ſtatute as antient as the 
fifty-ſecond year of Henry the third. The 
proceedings in courts, not of record, may be 
tried, as to the truth of their exiſtence, or 
having actually been had, by a jury, like other 
matters of fact, and not by mere inſpection : 
and they are removable by writ of falſe 


the diſtinction which Keble attributes to the chief juſtice, that 
a court might puniſh the contempt in arreſting, and yet not diſ- 
charge the party arreſted, is abſurdly inconſiſtent: both theſe 
reporters are, in general, of queſtionable credit. 

4 6 E. I. c. 8. 2 Inſt. 311. > Carth. 108. 

i St. of Marleberge or Marlborough, c. 21. 


| H 2 judgment, 
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judgment, (not of error, or certiorari} in or- 
der that any illegality and injuſtice may be 
examined and redreſſed before a ſuperior ju- 
riſdiction, Theſe are the principal diſtinc- 
tions between courts of record, and thoſe not 
of record. 


One requiſite ſeems common to all courts, 
namely, that they ' ought to have a ſeal or 
ſignature, whereby to authenticate their pro- 
cCcedings. 


In the progreſs of the preſent inquiry, con- 
fined ſolely to courts governed by the general 
laws of the land, I ſhall take notice which of 
them have a civil or criminal juriſdiftion, or 
both the one and the other. 


The two moſt ſubaltern courts are thoſe 
incident to every fair or market, one of civil 
juriſdiction for redreſs in the way of action“, 
which is a court of record, and called the 


1 4 Inſt. 2co, P 4 laſt, 272. 
court 
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court of pipowders ; where the lord of the 
franchiſe or his ſteward is the judge: the other 
has criminal authority for puniſhing offences, 
as by breaking falſe weights and meaſures, 
and is called the court of the clerk of the 
market. No great uſe is now made of cither 
of theſe tribunals : but they deſerve ſome no- 
tice, as manifeſting the attention of our an- 
tient lawgivers, in adminiſtering ſuch eaſy and 
prompt means of juridical redreſs. 


From theſe, which are incident to fairs and 
markets, we may riſe to ſuch courts as apper- 
tain to more important and extenſive fran- 
chiſes, as manors and hundreds. The lord of 
every manor is entitled by himſelf or his ſtew- 
ard to hold a court baron, having a civil ju- 
riſdiction, but not of record. Courts baron 
are of two ſorts, which cannot be better ex- 
plained than in the words of fir William 
Blackſtone, to which I ſhall on this occaſion 
refer without comment or addition ; and who 
obſerves, among other points, that the hun- 
dred court is only a larger court haron, as 
holden for a larger diſtrict, Within manors 


* 3 Black. Comm, 33==35- | 
H 3 and 
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and hundreds there is alſo a court of record, 
having criminal juriſdiction, called the leet, 
or view of frankpledge. This, fir William 
Blackſtone fays*, is to be holden once a year 
and not oftener, However * it certainly may 
be holden oftener by preſcription : tho indeed, 
according to fir Henry Spelman, it is in ſuch 
caſe called the refidue of the leet. Of this 
court the ſteward is the judge: but it is un- 
neceſſary to dwell on its juriſdiction, conſider- 
ing how low it hath declined in practice. 


After theſe I am to mention courts holden 
before the officers of counties, as firſt, coro- 
ners, ſecondly, ſheriffs, and thirdly, juſtices 
of the peace, 


I. Coroners are antient officers by the com- 
mon law, ſo called becauſe they deal chiefly 
with pleas of the crown, or criminal matters ; 
and were of old time the principal conſerva- 
tors of the peace, and inveſted with conſider- 
able dignity. There ought to be a certain 
number of them in every county, in ſome 


* 4 Black, comm. 270, P Mag. Carta, c. 35. 
8 Co. 38. a, 2 Hawk. 56. 4 Gl. v. Leta, | 


more, 
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more, in others fewer, according as the uſage 
hath been. They are choſen by the county : 
and this is the reaſon why their authority was 
not determined by the demiſe of the crown, 
like that of other judicial magiſtrates in ge- 
neral, acting by the king's commiſſion only, 
till the contrary was enacted by the ſtatute of 
his preſent majeſty mentioned in the laſt lec- 
ture. Their office and duty are enlarged upon 
in a very antient * act of parliament ; * which 
being wholly directory, and in affirmance of 
the common law, doth: neither reſtrain the 
coroner from any branch of his power, nor 
excuſe him from the execution of any part of 
his duty, not mentioned therein, and which 
was incident to his office before the paſling of 
that ſtatute. This is the more deſerving of 
attention, becauſe the ſame rule of conſtruc- 
tion may be of uſe on other occaſions. The 
court of the coroner is of record, and (as we 
have juſt ſeen) of the nature of criminal ju- 
riſdictions. He is judicially to inquire * con- 
cerning the manner of any perſon's death, 
who dies in priſon, or ſuddenly, or wherever 
any violence is ſuſpected to have been uſed. 


St. de officio coronatoris, 4 E. I. ſt. 2. 
2 Hawk. 47» I bid. 


H 4 This 
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This inquiry is made by the oaths of a jury, 
and ſuper viſum corports. Care muſt be taken 
for the proſecution of culprits found guilty by 
ſuch preliminary verdict, and for ſecuring the 
forfeitures, which may in any caſe have in- 
curred. | | 


II. The ſheriff of every county is by law 
impowered and required to hold two courts, 
one of criminal, the other of civil juriſdic- 
tion. The former is a court of record, call- 
ed the ſheriff's tourn, or ſheriff's leet, the 
other“ is called the county court, and is not 
of record. By the common law *, every ſhe- 
riff ought to make his tourn or circuit 
throughout every hundred in his county twice 
in the year, in order to hold a court in every 
ſuch hundred, for the reformation of common 
grievances or nuſances, and for the preſer- 
vation of the peace and of good government; 
for which purpoſe, all the inhabitants, being 
above the age of twelve years, and not” ſpe- 
cially privileged, are bound to attend. This 


"2 Inſt. 72. 4 Inſt, 260, 6 Co. 11. b. *2 Hawk. 5 5. 
Lords ſpiritual and temporal are extuſed by ſt. of Marle - 
beige. 52 H. III. C. 10. 


court 
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court hath an extenſive juriſdiction over 
crimes. In regard to which the principal 
diſtinction is this *; that it can take cogni- 
zance of treaſons and felonies only as they 
ftand at common law, and not as they are 
made ſuch by ſtatute : but if an offence, 
which is a treſpaſs at common law, be made 
felony by a ſtatute, it ſeems to be indictable in 
this court as ſuch treſpaſs: and fo are all an- 
noyances to the common detriment of the 
king's ſubjects, at leaſt if they are of a public 
nature, and not made puniſhable merely by 
act of parliament. But it would be loſing 
time to be more particular in treating of this 
court, which is almoſt become obſolete. The 
other court of the ſheriff, (which is called the 
county court, is not of record, and hath a ju- 
riſdiction merely civil) is to be holden once 
in every lunar month, This is the ſeat of all 
county elections. When it meets for the 
choice of knights of the ſhire, by ft. 7 & 8 
W. III. c. 25. 3- 5, it muſt be holden at the 
moſt public and uſual place for forty years 
laſt paſt, and cannot be adjourned elſewhere 
without the conſent of the candidates. The 


* 2 Hawk. 66, 67, 
county 
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county court hath alſo a conſiderable ſhare of 
juriſdiction in civil ſuits, eſpecially in real 
actions. But its buſineſs and importance hath 
been, even for ſeveral centuries, depreſſed by 
a great variety of co-operating occurrences ; 
and it retains few cauſes, except thoſe of re- 
plevin, which, as was before intimated, are 
frequently commenced here, and almoſt as 
frequently removed into a ſuperior judicature. 


UI. I come now to ſpeak of judicial of- 
| ficers of counties, whoſe function is familiar- 
iſed to daily obſervation, namely juſtices of 
the peace, the ſucceſſors of the antient con- 
ſervators of the peace. The latter became 
* ſuch for the moſt part by the election of the 
freeholders of the county; but might alſo 
have their authority by virtue of certain of- 
fices, by tenure, or by preſcription. The firſt 
mention of juſtices of the peace is in the title 
of the ſt. 1 E. III. ſt. 2. c. 16: by ſt. 2 E. III. 
c. 6. their power is underſtood to be enlarged: 
and two years afterwards, by ſt. 4 E. III. c. 2. 
they are expreſsly warranted to take indict- 
ments, but, as it ſeems, not to try the perſons 


* 2 Inſt, 558. „ 2 Hawk. 32, 33. 
indicted. 
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indicted. However, from this period their 
juriſdiction hath gradually increaſed ; and by 
occaſional ſtatutes been extended to a great 
variety of new objects. A general idea of 
their duty and office may be collected by pe- 
ruſing the form of their commiſſion, and their 
cath ; which are among Dr. Burn's uſeful 
compilations on this ſubjet. The neceſſary 
qualification, in reſpe& to eſtate, to enable 
juſtices to act, which by the ſt. 18 H. VI. c. 11. 
was twenty pounds a year, is now raiſed to 
one hundred pounds a year, clear of incum- 
brances, in poſſeſſion, or an immediate rever- 
ſion or remainder of the clear yearly value of 
three hundred pounds. This qualification 
may be either freehold or copyhold, and if in 
poſſeſſion, may be either of inheritance, or 
for life, or a term of years, determinable on 
lives failing, or originally created for twenty- 
one years or more, and may lay in any part of 
England or Wales. Both the appointment 
and diſmiſſion of juſtices are in the power of 
the king, who exerciſes it by his chancellor, 
or keeper, or commiſſioners of the great ſeal. 
Every juſtice of the peace, acting ſolely by 
himſelf, (as he is impowered to do in many 
caſes by acts of parliament, by way of ſum- 


© $6. 5. G. II. c. 18. 18 G. II. c. 20, 
mary 
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"mary conviction, and the like) is a judge of 
record, and the proceedings before him are 
accordingly removable by certiarari. But the 
higher points of his juriſdiction are diſcharged 
in the court of ſeſſions : which, if it be ap- 
pointed for executing a particular part of the 
duty and authority of theſe magiſtrates, is 
called a ſpecial ſeſſion; if it be not ſo reſtrain- 
ed, it is ſtiled a general ſeſſion. Of the latter 
ſart are the four quarter ſeſſions; the pe- 
' riadical ſeaſons of holding which are preſcrib- 
ed by the ſt. 2 H. V. c. 4. This court, as well 
as the whole power of juſtices of the peace, 
is chiefly converſant about the puniſhment 
and ſuppreſſion of offences, and extends over 
crimes with very few exceptions. But for- 
gery and perjury, conſidered as they ſtand at 
common law, are not indictable before theſe 
judicial magiſtrates *: for their authority, as 

a juriſdiction created by act of parliament, 
within the time of legal memory (that is, ſince 
the commencement of the reign of Richard 
the firſt) muſt be rigorouſly conſtrued ; and 
they were inſtituted principally to reſtrain and 
puniſh actual violence and tumultuous force, 
not ſiniſter and fraudulent dealings. Juſtices 


4 Sal. 406. 2 Hawk. 40. 2 R. A, 269. 


of 
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of the peace, not long after their inſtitution, 
were intruſted with a power of coercion over 
vagrants. This authority hath in later times 
made it expedient, that they ſhould be the 
judges of the laſt legal ſettlement of the poor; 
of which ſyſtem of law I ſhall give ſome ac- 
count at the end of my lecture concerning of- 
ficers of pariſhes and townſhips. At preſent 
we may obſerve, that when to this effect an 
order has been made by two juſtices of the 
peace, determining that a pauper is legally 
ſettled in a particular pariſh or hamlet, the 
inhabitants thereof, if they are diſſatisfied with 
the deciſion, may bring the cauſe to a full hear- 
ing on both ſides, (the former being generally 
ex parte only) by way of appeal, at the quarter 
ſeſſions holden for that county, in which the 
place lies, from whence ſuch pauper was re- 
moved. The adjudications relating to the 
ſettlement of the poor have, for the laſt cen- 
tury, greatly contributed to fill our modern 
books of reports, ſuch various comments and 
gloſſes have been put upon a few ſtatutes, 
which are apparently of very clear and ob- 
vious ſignification. This juriſdiction is ra- 
ther of the civil than criminal kind; as it 


t St. 7 R. II. c. 5. : 
affects 
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affects the property and ſubſtance of the inha- 
bitants of the litigant pariſhes, by relieving. 
the one, and charging the other, with the 
burden of maintaining the pauper whoſe ſet- 
tlement is in diſpute. As to the juriſdiction 
of the ſeſſions over its own members, the juſ- 
tices * cannot amerce each other for non- at- 
tendance, 'or for contemptuous behaviour to 
the court; it being more reaſonable to refer 
the puniſhment of perſons placed in a judi- 
cial office, in relation to their conduct therein, 
to other judges of a ſuperior ſtation. © We 
have before obſerved, that each juſtice of the 
peace, acting ſeparately, is a judge of record; 
a fortiori therefore, when they meet at ſeſſions, 
their court bears that diſtinction. 


Next in order I am to mention thoſe courts, 
which are holden twice in a year in moſt 
counties under the name of afizes; for which 
purpoſe England is divided into fix circuits 
or diſtricts, excluding London and Middleſex, 
where civil and criminal juſtice is more fre- 
quently adminiſtered. This diſtribution was 
made in the year 1176, at a general council of 


t 2 Hawk. 41, 
the 
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the realm, at which, according to an old * 
hiſtorian, there were preſent not only the 
king, prelates, and nobles, but knights and 
others holding their lands immediately of the 
ſovereign. The number of theſe diſtricts re- 
mains the fame, but ſome * alterations have 
been made as to the counties reſpectively in- 
cluded in them. At the origin of this inſti- 
tution, three * juſtices, itinerant or in eyre, 
were appointed for each circuit: to whom 
have ſucceeded our modern juſtices of aſſize, 
ſitting by virtue of five ſeveral commiſſions. 
Three of theſe (namely the commiſſion of 
the peace, of oyer and terminer, and of gaol- 
delivery) give them a power of trying all 
crimes and miſdemeanors committed within 
the ſeveral counties reſpectively. It ſeems 
that the ſame perſons, being intruſted with 
theſe diſtin commiſſions, may proceed by 
one where they have no juriſdiction by ano- 
ther, and may execute them at the ſame time. 
For it is ſaid”, that the commiſſion of oyer 


hb Benedictus Abbas, cited by Spelm. hiſt. /s reozo H. II. 
49. Wilk. Ll. A. S. 329, 330. 

Thus Staffordſhire was antiently part of the midland, and 
Oxfordſhire was comprehended in the home, circuit. Spelm. ibid. 

* Spelm, ibid, 2 Hawk. 20. = 2 Hauk. 
21. 25. 


and 
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and terminer does not extend to indiftments 
taken before other juſtices, and that of gal- 
delivery is confined to perſons in actual cuſ- 
tody. The other two commiſſions are thoſe 
of aflize and ni prius, which convey chiefly. 
a civil juriſdiction, and give theſe juſtices 
authority to try ſuch iſſues of fact, as are 
Joined between the parties, in actions com- 
menced in the ſuperior courts at Weſtminſter, 
For the records are made up in thoſe courts, 
and then come down to be tried in the proper 
county, before theſe modern itinerant juſtices; 
after which they are returned back to the 
higher juriſdiction, with the verdi& of the 
jury, for the purpoſe of entering up judg- 
ment, and carrying that judgment into exe- 
cution. The juſtices of aſſize and of % privs 
have, as ſuch, beſides their civil juriſdic- 
tion, authority in certain criminal matters, 
by virtue of ſeveral ſtatutes. The perſons to 
whom theſe commiſſions are delegated, are 
the twelve judges, and ſerjeants at law, or 
other barriſters of eminence, to ſupply occa- 


» By virtue of like commiſſions of 1 prius, the chief or 
other judge of the ſuperior courts reſpectively fit in and after 
term, for trials of cauſes laid in London or Middleſex, : 

* 2 Hawk, 28—31. 
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ſional abſences. For the antient ſtatutes, 
which forbid the ifſuing of oyers and termi- 
ners except to juſtices of the one bench 
or the other, or to thoſe in eyre, are reſtrain- 
ed, by ſerjeant Hawkins's* judicious interpre- 
tation, to mean ſpecial commiſſions only, 
granted at the complaint of particular per- 
ſons, which practice hath long been obſolete. 
The courts holden before our preſent itinerant 
Juſtices, exerciſing either their civil or eri- 
minal juriſdiction, are of record; and they 
have not (like moſt of the antique tribu- 
nals before ſpoken of) abated in their con- 
ſequence and ſplendor from their firſt inſtitu- 
tion. It is eaſy to obſerve the beneficial 
effects of this mode of adminiſtering juſtice 
in many reſpects, and particularly in preſerv- 
ing throughout the realm a general uniformity 
in the law. 


The courts laſt- mentioned, communicating, 
as we have ſeen, with thoſe of Weſtminſter- 
hall, lead us, by an eaſy tranſition, to ſuch 
ſuperior tribunals. | 


„2 Hawk. 22, 23. 


I Authors 
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Authors ſeem agreed, that in the Norman 
reigns the ſupreme power of judicature reſided 
in the aula regis, where juſtice was admini- 
ſtered by the ſovereign, or in his preſence, or 
palace, and by the great officers of ſtate, and 
the prelates, earls, and nobles of the realm. 
The diſſolution of this great court ſeems to 
have been rather gradual than ſudden. Other 
judicatures ſucceſſively branched from it. 
Altho the houſe of lords were for a long 
period ſolicited by petitioners to exerciſe an 

original juriſdiction over cauſes, they uniformly 
remanded the ſuitors to the (then newly ſe- 
parated) inferior tribunals, reſerving to them- 
ſelves, when appealed to, their preſent right 
of final determination. When this ſyſtema- 
tical change therefore began to take place, 
the king's bench was founded out of the cri- 
minal authority of the aul regis; its power 
in civil actions between party and party gave 
origin to the common pleas ; and " matters of 
revenue became the province of the exche- 
quer; all of which tribunals, ſo founded and 

erected, have for many ages exceeded the li- 
mits of their firſt inſtitution. 


9 But earlier probably than the ſeparation of the two other 
judicatures. Mad. hiſt. exch. 


1 1. In 
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I. In the exchequer all perſonal actions may 
be brought, and ſuits in equity commenced, 
the plaintiff in both (fiftitiouſly for the moſt 
part) alleging himſelf to be the King's 
debtor, in order to give this court a right of 
entertaining the cauſe. The nature of 'equi- 
table juriſdiction, as adopted in England, I 
ſhall conſider in a future lecture: at preſent 
obſerving, that when this court fits in that 
capacity and character, the chancellor of the 
exchequer has a voice, though he rarely ex- 
erts it, in giving judgment, and that from its 
decrees an appeal lies immediately to the houſe 
of lords. The exchequer, from its ſuperin- 
tendent authority in regard to the royal reve- 
nue, is the proper court for filing informations 
againſt thoſe who tranſgreſs the laws of the 
cuſtoms and exciſe, in order to recover the 
penaltics and forfeitures due to the crown, 


II. In the common pleas (which by magna 
carta is ordained to be holden in aliquo * certo 
laco, and hath ſince almoſt invariably fate at 


But this was not taken ſo ſtrictly as to prevent its being ad- 
journed, as well as the king's bench and exchequer, to Reading, 
on account of the epidemical ſickneſs in the metropolis, in Mich. 
term, 1 C. I. 3 Cro. 13. 


12 Weſtminſter) 
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Weſtminſter) all civil actions may be brought, 
that is, real, perſonal, and mixed ; of which 
I ſhall in my third part of this courſe of lec- 
tures attempt at large to explain the diſtinc- 
tions. Real actions are appropriated to this 
court ſolely, of which kind are fines and re- 
coveries, in daily uſe for the ſecurity of a title 
to lands. But in all actions, the proceedings 
in the common pleas are grounded on an * 
original writ out of chancery, except where 
a perſon privileged by his attendance to ſue 
and be ſued here is a party. Prohibitions , 
to reſtrain inferior courts from incroaching to 
themſelves uſurped juriſdiction, may iſſue as 
well out of the common pleas or exchequer, 
as the king's bench, but the latter is more 
commonly reſorted to for this purpoſe. The 
common pleas is ſo properly a court of civil 
juriſdiction, that it cannot "receive commiſſion 
or authority to inquire of felony or treaſon. 


III. The king's bench, on the other hand, 
is, according to its original inſtitution and 
primeval ſtate, a court of criminal juriſdic- 


* 4 Inſt. 99. 
t Vau 157. Sho. ca. parl. 58 &c. Pal. 525, 6. 
Þ 2 Hawk. 2. 


tion: 
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tion: in which capacity it is the higheſt or- 
dinary tribunal, (that is, next under the lords 
in parliament) having authority to hear and 
determine all capital and inferior offences of 
a public nature, and not being (like adultery, 
hereſy, and inceſtuous marriages) within the 
peculiar province of the eccleſiaſtical judge. 
Neither is it neceſſary, ſays ſerjeant 
Hawkins“, “in a proſecution in this court, 
to ſhew a precedent of the like crime former- 
ly puniſhed here, agreeing with the preſent in 
all its circumſtances: for this court, being 
the cigſtos morum of all the ſubjects of the 
realm, wherever it meets with an offence 
contrary to the firſt principles of common 
juſtice, and of dangerous conſequence to the 
public, will adapt ſuch a puniſhment to it, 
as is ſuitable to its heinoutneſs *.” This 
is alſo, as I have juſt faid, the court uſually 
reſorted to for prohibitions to inferior tri- 
bunals, in order to confine them to the due 
limits of their juriſdiction. It exerciſes like- 


V 2 Hawk. 6. 

* It is an old notion, that the preſence of this court in any 
county ſuſpends the juriſdiction of juſtices of oyer and terminer, 
and other commiſſions of criminal judicature. (4 Inſt. 73.) But 
this doctrine is ſo narrowed by conſtruction, as to have little ef- 
fectual meaning. (2 Hawk. 8.) 


I 3 wile 
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wiſe a viſitatorial authority over lay corpora- 
tions, determining on the franchiſes in cities 
and boroughs, and iſſuing a precept, called a 
4 mandamus, to admit a freeman, or the like, 
according to ſuch judicial deciſion. A man- 
damus, which is ſometimes termed a prero- 
gative writ, may alſo, for divers purpoſes and 
occaſions, be awarded to perſons in a public 
or private employment or ſtation. Beſides 
which, all perſonal actions are, and for ſeve- 
ral centuries have been, cognizable in the 
| king's bench, as well by original writ out of 
chancery, as without ſuch writ. But the 
king's bench” cannot be inveſted with autho- 
rity to decide the right in a mere real action. 
Laſtly, this juriſdiction is alſo a court of ap- 
peal, by writ of error, from the common 
pleas, and is ſuppoſed holden in the preſence 
of the king, all the proceedings being ſtiled 
and entered formerly, © coram ipſo rege, 
and now (ſince the uſe of the vernacular 
language has been enacted) © before the king 
himſelf.” 


The conſtitutional power and nature of 
theſe great and ſuperior courts, derived from 


Y 2 Hawk. 2. 


the 
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the antient aula regis, cannot be altered, as I 
have before intimated, but by act of parlia- 
ment; and that, as an improbable ſuppoſition, 
I may ſay, would be a dangerous and raſh in- 
novation. A poſitive * ſtatute alſo, unleſs 
expreſs negative words are inſerted, is not 
conſtrued to abridge or defeat their juriſdic- 


tion. 


The judges of theſe courts regularly fit 
every day in full term, except * Sundays, and 
the * feſtivals of the purification, the aſcen- 
ſion, and St. John the Baptiſt. The eſta- 
bliſhment of the terms, for juridical buſi- 
neſs, is as antient as the Saxon times. The 
terms have been, from time to time, conſi- 
derably ſhortened : for they antiently includ- 
ed almoſt the whole year, except the holy 
ſeaſons of advent, chriſtmas, lent, eaſter, and 
whitſuntide. But the chancery is faid to be 
always open; there is no certain or neceſſary 
receſs or intermiſſion, ordained by any law 


2 Sav. 134. 4 Burr. 1595—1602. 

d 1 Inſt, 135. a. 

© Spelm. Gul. I. ap. Wilk. Ll. A. S. 290. LI. Canuti R. 
coll. 1. le. 17.—An ordinance of this kind is called by Dod- 
dridge, a very learned judge in James the firſt's reign, an act of 
parliament made by the Saxons, 2 Roll. 443. 


I 4 for 
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for that purpoſe, altho in fact there is a ſtag- 
nation of buſineſs for about two months in 
the long vacation; the offices are then ſhut, 
and the ſuitors cannot proceed. The exche- 
quer holds fittings, for equity buſineſs, out of 
term; at which alſo a matter relating to the 
reyenue may be diſcuſſed. 


The number of judges in each court are, 
and uſually have been, four; but five have 
ſometimes been appointed; and under the 
uſurpation of Cromwell*, in the beginning 
of Trinity term 1655, juſtice Aik fate alone 
in the king's bench, then called the upper 
bench, being the only judge thereof, except 
a Ciicf juſtice, then newly conſtituted, and 
who the fame day took his place accordingly. 
El-ven of the twelve judges are ſo made by 
pateat, the chief juſtice of the king's bench, 
who is ſtiled chief juſtice of England, and 


V. Mad, hiſt. exch. c. 20. F 4, where it is alſo ſaid, this 
court may fit on Sundays. For this ſtrange poſition one prece- 
dent only is vouched of a ſummons, in 11 H. III. for the Lord's 
day, in a revenue matter, If ſuch practice really obtained, and 
1 Was under a neceſſity of accounting for it, I ſhould attribute it 
paru to the maxim, that the king's rights were not to be de- 
layed, and partly to the length of the ſabbath, by the Anglo- 
Sion laws, including part of Saturday and Monday, LI. 
Eadg. R. le. 5. 

© BWP. 452. 


he 
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he only, being created by * writ. I mentioned 
in the laſt lecture, that, by the 12 & 13 W. 
III. c. 2. and 1 G. III. c. 23. the commiſ- 
ſions of the judges of theſe ſuperior courts, 
formerly granted “ durante bene placito, are 
continued to them guamdiz ſe bene geſſerint,” 
and are not vacated by the demiſe of the 
crown, which farther innovation was enact- 
ed by the latter of thoſe ſtatutes: and I alſo 
intimated, that their conduct in theſe impor- 
tant offices ſeems properly inquirable only 
in parliament. Thoſe, who are inclined to 
give any credit to the violent remonſtrance 
of the houſe of commons about the end of 
the year 1641, muſt believe, that the very 
antient commiſſions of the judges were made 
to them © quamaiu Je bene geſſerint, and 
that * durante bene plecits” was then a new 
clauſe. 


f He was antiently made by patent alſo: the alteration took 
place under E. I. when his title was changed from ſammus to ca- 
pitalis juſtitiarius. 4 Inſt. 74, 75. In the Yearb. 20 H. VII. 7. a. 
the king himſelf is ſtiled chief juſtice, meaning that all juridical 
commithons muſt proceed from him. The paſſage, which ſeems 
but a looſe expreſſion, is nevertheleſs quoted, 11 Rep. 85. b. 
Fort. 386. 

5 10 Parl. hilt, 68. Fort. 386.——The chief juſtice of the 
king's bench was however certainly created during pleaſure in 
Edward the firſt's time. (4 Inſt. 74, 75.) But the chief and 
other barons of the exchequer were created, in fir Edward Coke's 
time, quamdinu ſe bene gefſerint, (4 Init. 117.) 

When 
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When any of theſe courts is equally di- 
vided in opinion, or the matter is of great 
doubt and importance, the cauſe may be * ag. 
fourned into the exchequer chamber, before 
the twelve judges, on which occaſions the 
chancellor has ſometimes aſſiſted. This great 
court or meeting of the judges is * holden 
by the authority of the antient common Jaw, 
All the twelve judges alſo have frequently 
met to determine on the effect of a ſpecial 
verdi& in criminal caſes; as for example, 
Whether the facts found make the priſoner 


guilty of murder or manſlaughter only. 


There are beſides two other courts of ex- 
chequer chamber conſtituted by as of par- 
liament. The former of theſe is framed by 
the ſt. 31 E. III. c. 12.* and conſiſts of 
the chancellor, treaſurer, and juſtices of each 
bench, who are impowered by writ of error to 
review the judgments given in the common 
law court of the exchequer ; for its decrees 


h 1 Lev. 7. I Inſt. 72. a. 4 Inſt. 68. 110. 119. 2Bul. 146, 7. 

i 4 Inſt. 68. This matter is much miſtaken, 2 Com. dig, 
480. poſt lect. VIII. 

* See alſo ſt. 31 El. c. 15 1. 

1 « Taking to them the juſtices and other ſage perſons, ſuch 
as to them ſeemeth to be taken,“ 
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in equity, as we have juſt ſeen, are ſubje& 
to appeal only in the houſe of lords, 


The other court of exchequer chamber is 
created by the ſtatute ® 27 El. c. 8. conſiſting 
of the juſtices of the common bench and the 
barons of the exchequer, and has authority 
by writ of error to reverſe or affirm judg- 
ments in the king's bench, not ſo generally 
as that erected by the former act of Edward 
the third, but in certain actions expreſsly 
enumerated, and having been commenced in 
the court appealed from, without original 
Writ out of chancery. 


I ſhall now barely mention ſome few 
other, and thoſe criminal, courts, whoſe pro- 
ceedings and deciſions are governed by the 
general laws of the land, tho their juriſdic- 
tion is confined as to the objects of it, or the 
locality of the offence. Such is that erected 


m See alſo ſt. 31 El. c. 1.52. 

" 1 Att. pr. B. R. 439. 459.—If a writ of error is brought 
in this court of exchequer chamber, where the ſuit in the king's 
bench is by original out of chancery, ſach writ of error is no 
Juperſedeas, and merely void. But ſee Dougl. 352. and n. 
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by the ſt. 3 H. VII. c. 14; which is to be 
holden before the ſteward, treaſurer, and 
controller, of the king's houſehold, for the 
trial of his majeſty's ſworn ſervants, to whom 
certain crimes, particulariſed in the act, are 
. imputed. Another criminal court, nearly 
reſembling the former, derives its inſtitution 
and authority from the ſt. 33 H. VIII. c. 12; 
and has cognizance of treaſons, and certain 
other offences, committed in the royal pa- 
laces. The high ſteward * alſo of the uni- 
verſity of Oxford preſides in a court, in 
which matriculated members may be tried 
for treaſon, felony, or mayhem, by a jury, as 
at common law. The chancellors of both? 
the univerſities have cognizance likewiſe over 
miſdemeanors ; but, having power to proceed 
by different rules than thoſe of the common 
law, their courts do not fall within the com- 
paſs of the preſent inquiry. | 


The ſupreme power of judicature, which 


* 4 Black. comm. 274, 5; where it appears that cognizance 
in this caſe is not to be claimed by the party, as in civil actions, in 
order to amene them before the chancellor*s court, but by the uni- 
verſity magiſtrate. 

o Godb. 201. 3 Bul. 212. Skin. 665. 


regulates 
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land, is the civil and criminal juriſdiction of 
the lords in parliament: of which I ſhall 
treat at large in diſtinct lectures. 


I have alſo reſerved the office and court of 
the lord high chancellor to be ſeparately diſ- 
cuſſed : who has authority to hold a court 
(nearly obſolete) of common law ; and whoſe 
equitable juriſdiction, tho it is ſometimes 
contraſted with the common law, is afcertain- 
ed, limited, and controlled, by preceding de- 
terminations, is formed into a known ſyſtem, 
and hath ſo generally incorporated itſelf with 
our legal polity, in matters of conteſted pro- 
perty, as to make it neceſſary very frequently 
to reſort to that criterion. 


J have alſo omitted particularly to notice 
the exempt local juriſdictions, which are 
eſtabliſhed in citics, boroughs, and larger diſ- 
tricts, tho ſome of theſe have no other rule of 
deciſion beſides the general laws. Thus the 
"courts of the cinque ports proceed according 
to the courſe of the common law ; and thoſe 


12 Inſt. 557. 
of 
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of the commiſſioners of ſewers are governed 
by general acts of parliament. But it was the 
object of this inquiry in ſome meaſure to 
diſplay the general ſyſtem of ordinary judicature, 
eſtabliſhed by the juridical part of our conſti- 
tution, 


LECTURE 
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Of courts, not proceeding by the general laws of 
the land. 


N this lecture I propoſe to treat of certain 
courts, in which, modes of practice, and 
principles of deciſion, differing and diſtin- 
guiſhable from the general laws of the land, 
have been allowed to prevail. Theſe juriſ- 
dictions, and the ſubje& matters of their de- 
terminations, though circumſcribed and con- 
tracted in their limits, form a part of our 
legal polity, and are not undeſerving of ſome 
inquiry, fince it is neceſſary to learn the ex- 
ceptions to a rule, as well as the rule itſelf, 
I muſt here be underſtood to ſpeak of courts, 
which, in their conſtitution, and the tenor of 
all their judgments, have little dependence on 
the more general laws. For the fupreme 


2 4 Inſt. 321. 
courts 
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courts of common law, occaſionally and in 
certain caſes, pay a regard to, and govern 
themſelves by, the law of nations, and parti- 
cularly mercantile cuſtoms, which are a part 
of it, and both are ſaid to be parts of the law 
of England, being adopted in matters per- 
tinent to them. I muſt alſo reſtrain my 
meaning to ſuch courts, where the particu- 
lar code is looked up to as a rule and invari- 
able guide, not cited in the way of perſuaſion, 
as the imperial law ſometimes is in all our 
tribunals, in the courſe of argument merely, 
or illuſtration. But the juriſdictions, which 
I propoſe to treat of, have, in all their cauſes, 
peculiar, exempt, and controlling grounds of 
determination. 


I. I ſhall begin this detail with ſome 
mention of the laws and courts of the foreſts, 
in conſideration of the extenſiveneſs, as well 
as antiquity of this ſyſtem: and if theſe re- 
mains of legal antiquities afford little practi- 
cal inſtruction, they may at leaſt gratify a 
tranſient curioſity, and, like the ruins of ba- 
ronial caſtles or monaſtic cells (which here- 


tofore overſ; pred the country, and were once - 
formidable 
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formidable and impolitic) may now be viewed 
without either terror or diſguſt, 


The number * of theſe foreſts is com- 
puted to be fixty-eight; tho the names of 
more are delivered down to us, poſſibly be- 
cauſe ſuch as were very large, or ran into 
different counties, had ſeveral appellations. 
There were © beſides thirteen chaſes, and 
about ſeven hundred and eighty-one parks ; 
but both theſe were governed by the com- 
mon law, and exempt from the cuſtoms of 
the foreſt. As to offences committed with- 
in the limits of a foreſt, a diſtin&tion * was 
taken between felonies and inferior crimes. 
The former, notwithſtanding their locality, 
were cognizable only before the judges, and 
according to the courſe of the common law, 
But treſpaſſes were inquired of before the 
juſtices of the foreſt, men ſkilled in thoſe 
laws. A foreſt granted to a ſubject was 
thenceforward conſidered as a chaſe; * unleſs 
the grantee, of which there have been in- 
ſtances, had a ſpecial authority of appointing, 
or applying for the appointment of, juſtices 


d Spelm. gl. v. foreſta. _ © Pbid. 4 Inſt. 314. 
© 4 Inſt, 315. f 4 Inſt. 314. 2 Bul. 295. 


K in 
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in eyre. Purlieus , are places added to foreſts 
by Henry the ſecond, and his two immediate 
ſucceſſors, which have been diſafforeſted by 
the famous carta de foreſta; the appellation 
ſignifying places entire, clear, or exempt from 
the foreſt : hence a chaſe, which never was 
a foreſt, can have no purlieu. The owners 
of ſuch diſtricts may hunt therein, and other- 
wiſe occupy them, as their ſoil and freehold. 
After this charter hath been formally carried 
into execution, and * above thirty times con- 
_ firmed in parliament, between its enaction and 
the fourth year of Henry the fifth, it ſeems 
very ſtrange to ſay, that as to ſome purpoſes 
the purlieu is foreſt ſtill ; though it may be 
true, that the king hath a property in the ſtray 
deer found there, except as againſt the pro- 
prietor of the land. 


E 4 Inſt. 303, By Mans od, who wrote on this ſyſtem, ab- 
ſurdly called pouralces. { 

SC. . yo i 4 Inſt. 303. & Ibid, 

1 Manw. c. xx. $ 4——As to the inſtance given, that a 
ſtranger cannot hunt the purlieus, that certainly does not prove 
them to be foreſt: and as to the owner's electing to have them 
conſidered as foreſt, not taking advantage of the ſtatute in one 
reſpeR, in order to have benefit of common in another, that is a 
caſe, if it ever exiſted, of the ſtatute's not operating, in this be- 
half, to any extent whatſoever. 


As 
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As to the antiquity of this ſyſtem, fir 
Henry Spelman ® gives us a code of foreſt 
laws, ſet forth by ſo early authority as that of 
king Canute. Yet this is not compiled with 
his general laws“; among which it is ob- 
ſervable, that he promulgates the following 
juſt permiſſion to deſtroy what is called game: 
% wolo etiam ut quilibet homo fit dignus venatione 
ſud in fyfod & in agris ſibi proprits, ac abſtineat 
quilibet a venatione med ubicunque pacem habert 
volo pro plend muliia,” The word * prre 
(wite) in the original means a fine impoſed 
for treſpaſſes, or offences, not being of the 
moſt atrocious kind. The words © ubicun- 
que pacem haberi volo” refer to the king's 
arbitrary exertion of power in afforeſting any 
diſtrict he pleaſed. This was done by ap- 
pointing commiſſioners to ſurvey and circum- 
ſcribe by manifeſt boundaries the ſelected ſpot. 
The ſurvey was returned into the chancery, 
or ſome other regiſtry, and then proclama- 


m Gl. v. foreſta. 

« But the authenticity of that collection is diſputed, 4 Inſt, 
320. 

© Wilk. Ll. Anglo-Sax. 

C. 77. There is a licence to the ſame effect in his foreſt 
laws. C. 30. 

4 Spelm. gl. v. wita & v. angildum. 

* Spelm. gl. v. foreſta. 
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tion was made thro the county, that ſuch a 
diſtrict was formed into a foreſt, and under the 
foreſt laws, and all men were prohibited from 
being ſo daring as to hunt therein. But this 
unreaſonable power, fir Edward * Coke thinks, 
never was a part of the king's juſt preroga- 
tive; and that, altho it was claimed and ex- 
erted by one of our beſt princes, Henry the 
ſecond, yet it was againſt right ſo to drive 
his ſubjects from their landed inheritance. 
For that great lawyer maintains, that the 
Charter of the foreſt is, in general, but a de- 
claratory law, reſtoring the ſubject to his for- 
mer right; by which memorable ordinance, 
ſuch foreſts as were made by the king's three 
immediate predeceſſors are required to be diſ- 
afforeſted. The foreſts before that period 
were for the moſt part under arbitrary go- 
vernment: for it ſeems an abule of language 
in thoſe times to ſpeak of foreſt /aws. King 
Canute indeed, as we have ſeen, is ſaid to have 
publiſhed his edits on this ſubject, made 
& cum conjilio primariorum hominum meorum, 
as it is expreſſed. But if that code, while it 
continued in force, reduced the principles of 
deciſion on any occaſion to a certainty, yet 


* 4 Inſt, zoo. ; 
ſuch 
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ſuch was its ſeverity, that the people were 
little gainers by its promulgation. Henry 
the ſecond eſtabliſhed certain rules called the 
aſſize of the foreſt, to be obſerved by the 
juſtices, who held courts in ſuch territories : 
but theſe ordinances, if milder than thoſe with 
the ſame title framed by his predeceſſors, ſtill 
left the nation melancholy cauſe for complaint 
and alarm. However the exertion of arbitrary 
power, as well as the rigour of an oppreſſive 
ſyſtem, in matters relating to the foreſts, was 
laid under effectual reſtraints by the much- 
wanted charter of the foreſt, coeval with, 
and of little leſs importance than, the great 
charter. By this law, killing the king's deer“ 
ceaſed to be an offence punithable capitally, 
or at leaſt with arbitrary ſeverity ; and other 
ſalutary proviſions were enacted, beſides re- 
ſtoring to the true proprietors the lands, of 
which they and their anceſtors had, ſince the 
acceſſion of Henry the ſecond, been de- 
{poiled. 


The principal court of the foreſt is the 
Juſtice ſeat ; which * is ſuch a neceſſary inci- 


* Spelm. gl. v. foreſta. 
* Graviter defiderata & aliquazd» redira plebi. Cic. in Ver. 
Car. de for. c. 10. Manw. c. xxIV. 4 1. © 2 Bul. 298. 
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dent, that there cannot be a foreſt without it. 
This ” court is to be holden before one of the 
two chief juſtices in eyre, reſpectively con- 
ſtituted for the foreſts north or ſouth of the 
river Trent, and cannot be kept oftener than 
every third year. It is inveſted with both 
civil and criminal authority: for it may hear 
and determine, according to the law of the 
foreſt, all treſpaſſes within the foreſt; and 
may alſo adjudge upon claims of franchiſes, 
privileges, and immunities, within the fame 
limits. In * this court offences, on preſent- 
ment thereof by a grand jury, or the removal 
| Hither of convictions had in an inferior juriſ- 
diction of the foreſt, receive ſentence of fine 
and impriſonment. Diſputed claims of fran- 
chiſes and the like are referred to the mini- 
ſters of the foreſt to be aſcertained. The 
errors of the juſtice ſeat may * be redreſſed in 
the court of king's bench. I ſhall not dwell 
on the ſwainmote, {which it is ſaid a ſubject 
may have a right of holding in a chaſe) and 
other courts of the foreſts, this whole ſyſtem 
of juridical oppreſſion having, very beneficially 
for the ſubjeQ, fallen into diſuſe. There are 


7 4 Inſt. 291. ® W. Jon. 282, 283. 287. 
* 4 loſt, 294. » 2 Bul. 295. 
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however ſome late acts of parliament which 
puniſh deer-ſtealing and other offences in the 
royal foreſts with conſiderable ſeverity, but 
not diſproportionate to other parts of the cri- 
minal code, and the accuſations are to be judg- 
ed of and ſentenced in the ordinary tribunals, 


II. The next ſpecies of courts, which I 
ſhall mention as derogating from the known 
and general rules of the common law, are ſuch 
as govern themſclves by /acal or peculiar 
cuſtoms. Of this kind is the court antiently 
holden before the lord high conſtable and earl 
marſhal of England, the criminal juriſdiction 
of which hath long ſince grown obſolete, 
But in its civil capacity, as a court of chivalry 
or honour, it is ſaid to have an abſolute de- 
termination in matters of pedigrees, deſcents, 
and armories. The proceedings are in ge- 
neral according to its own uſages and cuſtoms, 
and in caſes omitted, according to the Roman 
civil law. Other © courts of this kind, and 
which are guided by peculiar cuſtoms in de- 
rogation of the general laws, are ſuch as the 


© 4 Med. 128. 44 Inſt. 125. 1 Atk. 296. 
© 4 Inſt. 229. 248. 


K 4 courts 


136 Of courts, not proceeding by LECT. 5. 


courts of conſcience in London, of the mi- 
ners in Derbyſhire, and of the ſtannaries in 
Cornwall. Here likewiſe may be ranked the 
chancellor's courts of cach univerſity. That 
of Oxford may proceed ſecundum legem terre 
aut morem untver/itatts, The latter words, 
* morem univerſitatis, beſides their own local 
cuſtoms and ſtatutes, have been introductive 
of the civil law of the Roman empire. The 
chancellor of Cambridge's court avowedly 
proceeds by the civil law. But theſe courts 
have no juriſdiction in matters of freehold : 
and they are controllable, by way of prohi- 
bition, in the king's bench, if they are guilty 
of exceeding their preſcribed powers of ju- 
dicature. If a matriculated member, intitled 
to the privilege of theſe courts, is ſued elſe- 
where in a perſonal action, he may put in a 
claim of cognizance, as it is callec, in order 
to have the cauſe remitied to the academical 
judge. But great exactneſs is required in 
reſpect to the time and form of theſe claims 
of cognizance: and they have fo often 
failed, that if the priviicge is intended to ſub- 


Lit. 10. 


8 Secundum jus civile & torum privilegia & conſuetugines, 
St. univ. Cantab. c. xlii. ad fin Hal. anal. Rom, civ. law. 148. 
* 3 Cro. 88. i 1 Sal. 343. 
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ſiſt, it ought to be better regulated and aſcer- 
tained. Another ſpecial juriſdiction of this 
kind is that of the college of phyſicians; 
which yet is ſeldom, if ever, claſſed among 
courts proceeding by rules derogatory from 
the general laws. This however is a court 
of record; for otherwiſe it could not exert a 
general power to fine or impriſon. Their ju- 
ridical power for the due exerciſe of medicine 
in and about the metropolis, is of conſiderable 
force; and it is frequently to be met with, as 
the ſubject of diſcuſſion, in our books of re- 
ports, 


III. I ſhall next ſpeak of a tribunal much 
more important, neceſſary, and flouriſhing in 
practice, than any of the foregoing, I mean 
the high court of admiralty; in which the 
Roman civil law has greater prevalence than 
in our other Britiſh judicatures. For this 
court, from the nature of its juriſdiction, muſt 
have frequent recourſe to more general prin- 
ciples than thoſe of municipal law. The 
Roman inſtitutions therefore have deference 
paid to them, not ſo much in regard to the 
authority which ordained them, as becauſe 


* Lord Raym. 454. 1 V. Burr, 2186 &c, 
they 
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they contain a rich treaſury of written wif. 
dom, and of the law of nations. The jur:/pe- 
riti, whoſe writings compoſe the pandects or 
digeſts, came from the ſchools of philoſophy 
to the courts of juſtice. The Roman people 
maintained a general intercourſe with the ci- 
vilized world ; and in different ages they libe- 
rally “adopted the juriſprudence of other 
nations, as particularly, in regard to this very 
ſubject, the maritime law of Rhodes. Beſides 
which, the Roman civil laws were for this 
purpoſe adapted and recommended to us by 
their reception in other countries; it being 
highly expedient, that the admiralty courts of 
different regions ſhould obſerve and adhere to 
an uniformity of decitions, Theſe inſtitutions 
however are not the only guide of admiralty 
judicature. The maritime cuſtoms of civi- 
lized ſtates are attended to, which have been 
digeſted into ſyſtematical collections of receiv=- 
ed authority; and among theſe, none perhaps 
hath maintained a more general and laſting re- 
pute than that compiled by our king Richard 
the firſt at the iſle of Oleron. Laſtly, the cuſ- 
toms of the Britiſh admiralty, and domeſtic 
acts of parliament, relating to prizes or the 
like, have a proper, juſt, and eminent control 


® Strahan pref. to Domat. XII. a Flem. jur. 64. 
* in 
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in cauſes where ſubjects of this country only 
are intereſted in the judicial event; but 
where toreigners are to be affected by the de- 
termination of the ſuit, theſe principles muſt, 
at leaſt, be admitted with more caution and 
reſerve *, 


The“ admiralty, though not a court of re- 
cord in its civil capacity, may fine or impri- 
ſon for a contempt committed in its view, as 
by aſſaulting one that was executing its pro- 
ceſs; which is a very flight and very proper 
deviation from the general ryle to the con- 


trary, 


For this court has a criminal and a civil 
juriſdiction, 


1. Offences committed on the ſea were an- 
tiently tried before the lord high admiral, ac- 
cording to the courſe of the Roman civil law. 
But by the ſtatutes 27 H. VIII. c. 4, and 28 
H. VIII. c. 15. allꝰ treaſons, felonies, piracies, 


* Elem. jur. let. IV. & V. P 1 Vent. 1. 
2 Treaſon committed beyond ſea is indictable in the king's 
bench, or before ſpecial commiſſioners in any county aſſigned. 
St. 35 H. VIII. c. 2. The place and manner of trial in ſuch 
caſe was very doubtful before the paſſing of that law. 2 Hawk. 
222, 
and 
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and other crimes, committed on the ſea, or 
where the admiral has juriſdiction, ſhall be 
tried in the realm, as if done on land; and 
commiſſions under the great ſcal ſhall be di- 
rected to the admiral, or his lieutenant, and 
«three or four other ſubſtantial perſons” to be 
appointed by the lord chancellor, to hear and 
determine ſuch offences, after the courſe of 
the laws of this land. The court ſo conſti- 
tuted js uſually called the admiralty ſeſſions, 
at which, by virtue of theſe ſtatutes, indict- 
ments are found, trials are had by jury, and 
proceſs iſſues as from other criminal courts, 
by the general laws, for offences committed 
within the body of a county. But the ſta- 
tutes referred to affect only the manner of the 
trial, ſo far as reſpects piracy. The nature 
of the offence is not changed. Whether a 
charge amounts to piracy or not, muſt ſtill 
depend on the law of nations, except where, 
in the caſe of Britiſh ſubjects, expreſs acts 
of parliament have declared, that the crimes 


therein ſpecified ſhall be adjudged piracy, or 


r Theſe are the words of the ſtatutes; in fact they have al- 
ways or moſtly been judges of the ſuperior courts of Weſtmin- 
fter-hall. | 

* 1 Inſt, 391. 3 Inſt, 112. Mo. 756. 2 Hal. 18, $70. 
1 Hawk. c. 37. with the notes and additions. h 
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ſhall be liable to the ſame mode of trial and 
degree of puniſhment. The deſcription of 
piracy by the law of nations I ſhall endeavour 
to diſplay in my lecture on captures at ſea. 


2. The admiralty hath a civil juriſdiction, 
which is alſo * twofold, and holden before 
diſtinct tribunals, the one being the ordinary 
court for deciding in controverſies relating to 
contracts made at ſea, and called the inſtance 
court, the other called the prize court, deter- 
mining the right to maritime captures and 
ſeizures. But the contract muſt be of a ma- 
ritime nature; for if a bond, or leaſe, is 
ſealed at ſea, it is not cognizable in the ad- 
miralty. Yet on the other hand, ” if a char- 
ter party of affreightment, which is a marine 
contract, be made at land, and the breach of 
covenant happen at ſea, the admiralty hath no 
Juriſdiction. The wages however of mariners 
are recoverable in the court of admiralty: 
which is greatly for their eaſe and conve- 
nience ; as they may join there in the ſame 


* Doug. 613 n. to620n, 

* Sir L. Jenk. arg. Ixxvii. Hob. 12. 1 R. A. 532. 

Hob. 212. Palmer v. Pope. 4 Inſt. 135. 139. 142. Mo. 
450. 1 Rol. abr. 532.511 & 16. 2 Rol. 486. 
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ſuit. This convenience to them is the foun- 
dation of the indulgence; Therefore the 
maſter of the ſhip, to whom that reaſon does not 
extend, is not allowed to commence an action 
here for his ſalary. The mariners may ſue in 
this court for their wages, tho the * contract 
was made at land. But if the agreement for 
ſach wages were alſo under ſeal, the matter 
is not cognizable in the admiralty. A writing 
unſealed has in no reſpect the fame attention 
or conſideration paid to it by the common 
law as thoſe which have that ſolemn mark of 
_ deliberation and authenticity. In ſome * caſes 
however, where a cauſe of action originally 
ariſes at ſea, and other matters, depending 
thereon, happen afterwards on land, the ad- 
miralty retains its juriſdiction : as where per- 
| haps the wrong complained of may be con- 
ſtrued as one continued act. 


The other branch of admiralty juriſdiction, 
called the prize court, is perfectly diſtin, and 
holden by virtue of a ſeparate commiſſion to the 
judge of the admiralty. This is the ſole and 
excluſive judicature for determining in the 


* 2 Sho, 86, Sir L. Jenk, arg. bexxi. 1 Sal. 33. Carth, 
518. 
2 1 Vent. 145. 343. d 1 Sal. 31. 12 Mod. 38. 
© 1 Vent. 173. 12 Mod. 133. : 
firſt 
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firſt inſtance, whether any maritime capture 
or ſeizure is or is not lawful prize. The 
complaints in early times, and the parliamen- 
tary regulations, relating to the exceſſes of ad- 
miralty juriſdiction, were not levelled againſt 
this but the ordinary court. Vet if either of 
them now uſurp juriſdiction illegally, the re- 
medy is the ſame by a writ or mandate of pro- 
hibition; which may be obtained by applica- 
tion to the ſuperior courts of common law, 
on a competent ſuggeſtion for that purpoſe. 
When however they act within the ſphere of 
their authority, and the ſuitors, diſſatisfied 
with the judgment given, wiſh to carry the 
cauſe before a higher tribunal, the juriſdiction 
to be appealed to from each reſpectively is 
very different. For from the ordinary court 
of admiralty the appeal lies to the delegates 
authorized under the great ſeal, as in eccle- 
ſiaſtical cauſes: but from * the prize court 
queſtions concerning maritime captures arc 
nnally determined by the lords commiſſioners 
in prize cauſes, all of whom uſually are, and 
à majority of ſuch as give ſentence muſt be, 
members of the privy council. 


s St, 8. El. c. 5. 4 Inſt. 339. * LeQ, XXXIV. poſt, 
IV.I 


t44 Of courts, not proceeding by LECT. & 


IV. I proceed now to the eccleſiaſtical 
juriſdictions; in which the Engliſh canon 
law, as it was explained and reſtricted in one * 
of my elementary diſcourſes, is the genuine 
and ordinary rule of deciſion. - 


The convocation, or ſynodal meeting of 
the clergy, is ſometimes reckoned among ec- 
eleſiaſtical courts; but this ſeems to exerciſe 
a modified legiſlative rather than a judicial 
capacity ; and ought, for inſtance, rather to 
declare, what opinions are heretical, than 
to convene and convict a particular heretic. 


The other eccleſiaſtical courts are either 
archidiaconal, dioceſan, metropolitan, or ſu- 
preme courts of appeal. 


1. The court of the archdeacon, who is 
ſtiled oculus epiſcopi, hath ſometimes concur- 
rent authority with the biſhop, and ſometimes 
a peculiar and excluſive juriſdiction. This 
court is chiefly converſant about the correc- 
tion of ſpiritual offences and abuſes, Eccles 


# Elem. jur. lect. V. 5 1 Hawk. 4. 
1 Lord Raym. 123. 
ſiaſtical 


LECT. 5. general laws of the land. 145 


ſiaſtical cauſes betweeñ party and party 
have very rarely, I believe, been commenced 
here. An appeal in all caſes lies from hence 
to (2dly) the court of the biſhop or archbiſhop 
of the dioceſe, which is holden uſually before 
his chancellor, and is called the conſiſtory 
court, This court not only puniſhes ſuch 
offences as are here cognizable by ſpiritual 
cenſures, but entertains all kinds of eccleſiaſ- 
tical ſuits. An appeal lies from theſe dioce- 
fan courts, within the province of York*, to 
(3dly) the metropolitan juriſdiction of that 
archbiſhop. But in the province of Canter- 
bury, beſides the conſiſtory, there are five 
archiepiſcopal courts. Firſt, in the court of 
audience are tranſacted matters of form, as 
the conſecration of biſhops, and the like. 
Secondly, the court of facultics grants licen- 
ces and diſpenſations. Neither of theſe 
exerciſes contentious juriſdiction, But it ap- 
pears”, that the court of audience did enter- 
tain an appeal in the reign of queen Elizabeth. 
Thirdly, the court of peculiars has eccleſiaſ- 


1 But where the archdeacon has an excluſive juriſdiction in 
the probate of wills and in cauſes, that juriſdiction muſt of courſe 
be reſorted to. Swinb, p. vi. $ 11. Lord Raym. 123. 

* 4 Inſt, 338. 14 Inſt. 337. m Mo. 462. 
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tical juriſdiction in regard to ſuch pariſhes 
and places, as are exempt from the authority 
of the biſhop of the dioceſe, where they are 
ſituated. Fourthly, the prerogative court of 
the archbiſhop of Canterbury hath the right 
of granting probates of wills, or letters of ad- 
miniſtration”, whenever a deceaſed perſon 


had effects to the value of five pounds, or in 
London of ten pounds, in ſome other dio- 
ceſe, beſides that in which he died. Laſtly, 
the * court of the arches is inveſted with a 
double capacity, having a juriſdiction over 


" 4 Inſt. 335. — This matter deſerves attention. Debts owing 
to the teſtator or inteſtate, are bona notabilia, as well as goods 
in poſſeſſion, But the locality is the queſtion, It ſeems, ſimple 
contracts have relation to the dioceſe, where the debtor reſides ; 
bonds or other ſpecialties, to the place of .executing them; and 
judgment debts to the court. (Went. off. ex. 45, 46. 4 Burn 
eccl. law, 156 &c. 1 R. A. gog. Vin. abr. t. executors H. Carth. 
148, 9.)———As to the conſequence of an improper probate, it is 
agreed on all hands, that a probate before the metropolitan, 
where he had no right to grant it, is voidable only, and not 
merely void, till reverſed. But Wentworth adds, (p. 47.) «in 
caſe one have bona notabilia in divers dioceſes, or a peculiar and 
a dioceſe, and yet the will is proved before the particular biſhop, 
within whoſe dioceſe part of the goods are, this is merely and 
uttexly void without any reverſal.” On the contrary, we find, 
(1Wms. 767, 8.) that altho, where there are bona notabilia in di- 
vers dioceſes, the grant of adminiſtration to an inteſtate's ef- 
fects is merely void; it is otherwiſe in the caſe of an execu- 
tor proving a will. And ſtill farther, even the adminiſtration, tho 
illegally granted, appears not to be merely void before reverſal. 
(1 Wms. 43.) 


»AInſt. 337. 
cauſes, 
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cauſes, both originally, and alſo by way of 
appeal. Its original juriſdiction is limited to 
thirteen of the pariſhes in London ; that by 
way of appeal extends over all inferior ec- 
cleſiaſtical tribunals within the province. 


But the great or ſupreme court of appeal 
is (4thly) that holden before the delegates 
commiſhoned by his majeſty for that purpoſe, 
by virtue of his antient prerogative and ſupre- 
macy over the church. This inſtance indeed 
of his royal power is more fully declared and 
modified by the ſt. 25 H. VIII. c. 19. The 
delegates now uſually confiſt of an equal 
number of judges from the common law 
courts at Weſtminſter, and of eminent profi- 
cients in the civil and canon laws. On a 
late important occaſion certain members 
of the houſe of peers were named and 
acted in this high judicial commiſſion. The 
court of delegates ſeems to have no original 
juriſdiction, but is only to review, and to re- 
verſe or affirm, the ſentence appealed from. 
Whether they have power to excommunicate, 
(tho, I believe, adopted in more modern prac- 


In the appeal between Harford and Morris (adj. 1734.) 
L 2 tice) 
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tice) hath formerly admitted of a difference 
of opinion. But it is ſaid”, without contra- 
diction, that they cannot fine or impriſon, ex- 
cept, I prefume, for a contempt committed in 
their view. It appears alfo', that they are 
ſubje& to prohibitions, like other eccleſiaſtical 
courts. 


A commiſſion of delegates * may be granted 
on a petition in chancery, made by one, who 
is intereſted, tho not an original party in the 

cauſe. 


No“ appeal lies to this court from the de- 
cree of a viſitor of a college. Indeed in ſuch 
caſe, no appeal to any court is thought main- 
tainable, as I ſhall have occaſion to mention 
in my lecture on corporations. 


After ſentence by theſe delegates, (who are 
frequently ſtiled in common ſpeech delegates 
out of chancery) the king may, by his chan- 
cellor, grant a commiſſion of review, with 
power to reverſe or affirm ſuch preceding 


12 Bul. 4. cont. 2 Rol. abr. 233. 1 Inſt. 334. 
* Latch. 85, 86, Mo. 463. © 1 Atk. 298. 
v 4 Inſt. 341. 


ſentence. 


LECT. 5. the general laws of the land. 149 


ſentence, This court of commiſſion of re- 
view ſeems alſo liable to prohibitions. In 
like manner, the court of the high commiſ- 
ſioners, before that juriſdiction was aboliſhed, 
was * frequently prohibited from proceeding 
to tranſgreſs the bounds of its authority. 


Proceedings in the eccleſiaſtical courts are“ 
ſaid to be © ſuxla legem divinam et canones 
ſanctæ eccleſiz.” The forms of practice are 
derived from, and nearly conformable to, 
thoſe of the Roman civil or canon laws. 
Their criminal juriſdiction is chiefly confined 
to ſuch offences againſt God and religion, as 
are not liable to coercion in the temporal 
courts; tho ſometimes both tribunals have a 
concurrent authority. Thus heretical opini- 
ons are for the moſt part cognizable before 
the ſpiritual judge; * yet ſome impieties of 
this kind are puniſhable by a particular act of 
parliament ; and * profane blaſphemy is indict- 
able at common law. Thus alſo the ft. 4 J. 1. 
C. 5, enacted to repreſs the vice of drunken- 


» 4 Inſt, 341. * Lit, 152. Mo. 460. 
Y 4 Inſt. 322. St. 9 & 10. W. III. c. 32. 
* 1 Vent. 293. 


L 3 neſs, 
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neſs, expreſsly provides, that it ſhall not be 
conſtrued to reſtrain the eccleſiaſtical juriſ- 
diction. * So likewiſe ® to lay violent hands on 
a clergyman, is a matter of ſpiritual coercion 
tho this outrage is both actionable and indict- 
able at common law. Marriage within the 
prohibited degrees, inceſt, adultery, and in- 
continence, are, as puniſhable offences, more 
ſtrictly under eccleſiaſtical cognizance ; yet 
a © ſuit for adultery in the ſpiritual court, and 
an action at common law to recover damages 
for the injury to the huſband, may proceed at 
the ſatne time; and brothels * are indictable at 
common law ; as are alſo open acts of inde- 
cency, groſsly ſcandalous, and tending to. de- 
bauch the manners of the people. 


A! ſuit was commenced in the ſpiritual court 
for inceſt in marrying a firſt wite's ſiſter. The 
party ſued moved for a prohibition, ſuggeſt- 
ing, that by his ſecond wife, who was dead, 
he had a fon, to whom an inheritance was 
deſcended as heir to his deceaſed mother, and 
yet the ecclefiaſtical judge was proceeding to 
baſtardize ſuch iſſue. The kihg's bench, by 


d 2 Inſt, 622, 6 Mod. 156. © Sal. 552. 
« 3 Inſt. 205, *1 Hawk. 7. 1 Sid, 168, 1 Keb. 620, 
12 Sal. 548. 


prohibition , 
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prohibition, reſtrained the eccleſiaſtical juriſ- 
diction from annulling the marriage, and baſ- 
tardiſing the iſſue after the death of the de- 
ceaſed parent, but at the fame time allowed 
the proſecution to go on for puniſhing the 
inceſt. It appears by ſome books, that ſa- 
crilege 1s cognizable in the ſpiritual, as well 
as the temporal, courts: yet I take the law 
to be otherwiſe : and clearly in every other 
inſtance felony is not, any more than treaſon, 
within eccleſiaſtical juriſdiction, I find alfo* a 
prohibition ** , granted to the conſiſtory 
court, merely on a ſuggeſtion, that the ſuit 
there was for publiſhing a libel, which was 
an offence indictable at common law. It 
may be here obſerved, that ſuits for defama- 
tion are frequently maintainable in the eccle- 
ſiaſtical courts, where the tame ſcandal would 
not bear an action by the general laws. The 
general reaſon of which difference is, that the 
crime itſelf imputed by the defamation is a 
ſubject of proſecution only before the ſpiritual 
Judge. 


b 1 Sid. 281, 2 Keb. 23.-—The caſe there was after aa act 
of general pardon ; which muſt, I ſuppoſe, have barred the pro- 
ſecution, in the ſpiritual, as well as temporal, courts. Poſt 152. 

> Comb. 71. 

4 « Unleſs cauſe ſhould be ſhewn to the contrary,” a preli- 
minary form, except in motions of courſe. 


L4 The 
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The ſentences of the eccleſiaſtical courts, 
in criminal proſecutions, conſiſt of ſpiritual 
cenſures, excommunication, corporal penance, 
and, in the caſe of clergymen, deprivation, 
and even] degradation; but indeed, as to the 
laſt mentioned judgment, the right of any 
human authority to annul holy orders, once 
conferred, is very reaſonably diſputed by our 
Anglican theologiſts, tho the frequent prac- 
tice of the Romiſh church. All the pro- 
ceedings of theſe tribunals in criminal cauſes 
are profeſſedly pro ſalute anime : neverthe- 
| lefs, the king's pardon * is a bar to all ſuch 
proſecutions, 


The encroachments of the eccleſiaſtical 
courts, in uſurping to themſelves juriſdiction 
foreign to their inſtitution, was frequent 
matter of complaint by the whole commons 
of the realm, and other bodies of men, and 
was ſometimes redreſſed, in very early“ par- 


liaments. 


As to the civil power of theſe tribunals, fir 
Edward Coke aſſerts, they have juriſdiction 


3 Burn eccl. law, t. degradation. K 2 Inſt, 492. 
1 Dav. 73. a. m 2 Rol. abr, 218. * 2 Inſt. 
492. 600. 8 


of 
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of no goods or chattels, but ſuch as are de 
teſtamento et matrimonio. In queſtions relat- 
ing to freehold, it is very clear, they have no 
direct cognizance. Their teſtamentary cauſes 
do not affect any deviſe of lands, to be enjoyed 
for life, or as an inheritance : the validity of 
ſuch diſpoſitions by will muſt be determined 
at common law. But terms for years being 
conſidered as perſonal property, the right 
thereto, as well as to goods and chattels in 
general, may be affected by the deciſions of the 
eccleſiaſtical courts, namely, by their granting 
or withholding the probate of a will, or let- 
ters of adminiſtration. And it ſeems they 
may, in their matrimonial cauſes alſo, indi- 
realy, defeat the title even to an eſtate of 
freehold, by determining the marriage to be 
void. Suits may likewiſe be commenced 
here, notwithſtanding the general aſſertion 
before quoted, for nonpayment of eccleſiaſ- 
tical dues, * ſpoliation, and dilapidations. 


o This is the term given to a ſuit between two rectors, for 
inſtance, claiming, under the ſame patron, the profits of the 
benefice. Burn eccl. law, t. ſpoliation. But it ſeems this ſuit is 
not maintainable in the ſpiritual court, where the parties claim 
under adverſe patrons, whoſe right of patronage might come in 
diſpute, and at the ſame time the tithes in queſtion amount in 
value to a fourth part of the living. F. N. B. t. ſpoliation. 
The two caſes in Godb. 45. are perhaps not reconcileable with 
each other; but do not claſh with theſe diſtinctions. 


But 
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But in regard to tithes, where the mere 
right to them comes in queſtion, the ſpiritual 
juriſdiction is at an end. For theſe courts 
can only meddle with the wrongful withhold- 
ing of them, where they are * acknowledged 
to be due to ſome perſon or other, 


A principal rule for granting prohibitions 
ariſes, where the general and eccleſiaſtical laws 
directiy differ, in which caſes the former ſhall 
be preferred. The ſuperior temporal courts 
therefore * reſtrain the eccleſiaſtical judge from 
rejecting and ſetting at nought the teſtimony 
of one credible witneſs, except * in teſtamen- 
tary cauſes, which are peculiarly within the 
ſpiritual juriſdiction. Becauſe, though the 
civilians require two witneſſes, the teſtimony 
of one is in general competent by the laws of 


P This doctrine is maintained, and, I believe, juſtly, 3 Black. 
comm. 88; but the authorities cited (viz. 2 R. A. 308, &c. Br, 
t. juriſd. F 85. 2 Inſt. 364. zog, 310) are hardly reconcileable 
or intelligible. It ſhould ſeem, from fir Edward Coke, that the 
ſpiritual court had no ſuch original juriſdiction; but he does not 
ſpeak diſtinctly of the innovations made by ſtatute. (Sty. 169. 
Scld. hiſt, tithes, c. xiv. 5 3.) 

2 Godb. 45,——In the two caſes here reported they were al- 
lowed to be due to ſome perſon or other: the right of tithes, pro- 
perly ſpeaking, was not in diſpute. 

r Carth, 142. 

Wms. 10 &c,——But fayment of a legacy may be oven 
there by one witneſs, 3 Mod. 283. 


England, 
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England. Queſtions alſo reſpecting freehold, 
as before intimated, the trial of diſputed * cuſ- 
toms and preſcriptions, and the conſtruction 
of acts of parliament, may give occaſion to 
iſſuing prohibitions; as theſe things are, for 
the moſt part, appropriated to courts of com- 
mon law. But where the general laws are 
filent, providing no ſpecific remedy and re- 
dreſs, and the matter is not properly triable 
by them, but adapted to eccleſiaſtical cogni- 
zance, theſe courts ought not to be prohi- 
bited. Accordingly, when the fuperior court 
thinks there is no ſufficient ground for re- 
ſtraining the eccleſiaſtical judge, © a writ of 
conſultation,” as it is called, is awarded, autho- 
rizing him to proceed, 


Having taken ſome notice of appeals both 
in the admiralty and eccleſiaſtical juriſdictions, 
I muſt obſerve, that there is a“ variance in this 
reſpect between the civil and canon laws. The 
latter allows appeals from decretal orders made 
in the intermediate ſtages of a litigation : but 


* Carth. 33.— Except perhaps in ſome caſes where both 
parties are ſpiritual perſons, 
I Inſt, 96. b. V 1 Atk. 295 &c. 


the 
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the former confines the power of reſorting to 
higher tribunals to final decrees, and to what 
is called © gravamen irreparabile,” where by 
acquieſcing with the ſentence, as by making 
a diſcovery, to which a party thinks himſelf 
not bound, the cauſe would not only be de- 
cided, but irretrievable detriment incurred. 
The civil law proceeds with better reaſon : 
for as the admiſſibility of evidence, and other 
interlocutory matters, may be reviewed and 
diſcuſſed, when the appeal zs heard, ſuits are 
expedited, without danger of final injuſtice, 


In theſe diſquiſitions concerning the tribu- 
nals, to which judicial magiſtracy is ſo vari- 
ouſly diſtributed within this realm, I ſhall take 
no ſpecial notice of the courts of the duchy 
of Lancaſter ; becauſe, tho extenſive in their 
practice, they are limited and circumſcribed 
to local boundaries, and are regulated by the 
ſame principles both of law and equity, as 
govern our more general and ordinary juriſ- 
dictions. 


Laſtly therefore I ſhall briefly ſpeak of the 
privy council, the lord prefident whereof is 


» 4 Inſt, 55. . 
appointed 
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appointed by patent, and the other members 
become ſuch, by the cuſtom of the realm, on 
being ſummoned and taking the regular oath, 
during the king's reign, who makes choice of 
them; and they had all a voice in the court of 
ſtar- chamber, while that tribunal was in be=- 
ing”. The privy council may inguire of of- 
fences againſt the government, and commit*® 
thoſe ſuſpected of delinquency. But its 
ſtrictly judicial power, ſo far as affects Eng- 
land, is confined to caſes of idiocy and lunacy, 
as a court of appeal from the decrees in chan- 
cery: for in ſuch inſtances the houſe of 
lords have diſclaimed all juriſdiction . In 
ſuits and litigations, ariſing within his majeſ- 
ty's colonies and plantations, or coming from 
the courts of admiralty there, the privy coun- 
cil, or the lords commiſſioners in prize cauſes 
(as the caſe may be) have (by way of appeal 
alſo) a very extenſive and important judicial 
authority. 


From this review of the diſtribution of 


Y 4 Inft. 54. 
* Antiently all privy counſellors, ſingly, exerciſed a power of 
commitment; but it ſeems illegal: it is clear, that now it can 
only be in council. (2 Wils. 289, 290.) 
a 3 Wms. 108. 


judicial 
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judicial magiſtracy amongſt us, and what re- 
mains to be ſaid of courts of equity, it muſt 
ſeem, that never in any other country was 
there erected ſo great a variety of tribunals, 
adapted to diſtinct ſubject matters of litiga- 
tion. 
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LECTURE. N. 


Of the lord chancellor, and the origin of the 
court of chancery. 


T is my preſent purpoſe to treat, hiſtori- 

cally in ſome meaſure, of that great magi- 
ſtrate who preſides in the court of chancery, 
and to elucidate the riſe and advancement of 
his equitable juriſdiction. 


This term “ cance/larius” had originally 
no connection with courts of juſtice, or the 
cancelling of inſtruments : it firſt occurs in 
Vopiſcus: but one of his * commentators 
thinks it was of much earlier uſe, tho not in 
the ſame ſenſe. The denomination certainly 
at the firſt was of humble import, ſignifying 
thoſe uſhers, who had the care of the“ can- 
cel/;”” or latticed doors, leading to the pre- 
ſence chamber of the emperors and other 


* Salmaſ. ad Vopiſc. ap. hiſt. aug. ſcript. vol. ii. 800. n. 
(ed. 1671.) 
V In this Caſaub. & Salmaſ. agree, Ibid. 796 &c. n. 


x great 
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great men, and were to admit or repel all 
comers, and to prevent riot or diſorder. 
With ſome reaſon therefore this contempo- 
rary hiſtorian writes of Carinus, who became 
emperor towards the cloſe of the third cen- 
tury, © * prefeftum urbi unum ex cancellarits 
ſuis fecit, quo fedius nec excogitari aliquands 
poterat nec dici. For the prefettus urbi was 
firſt in rank among the civil officers of the 
ſtate. From their * original ſituation the Ro- 
man cancellarii became ſecretaries or ſcribes 
to the emperors and principal judges: then 
they ſeem to have been a fort of provincial 
pretors, and one of them being diſtinguiſhed 
above the reſt, ſuddenly reached the ſummit 
of civil grandeur and preheminence. The 
ordinary part of his function in the later ages 
ſeems to have been to receive petitions and 
ſupplications addreſſed to the throne, and to 
frame and iſſue the imperial writs and man- 
dates. 


The name and office of chancellor was co- 
pied from the Cæſarcan palace into moſt of 


© Cafaub. ibid. 414. n. 4 Vopiſc, Carinus in prine. 

Cod. I. 1. t. 28. le. 3. Nov. LXII. 5 2. N 

1 Vopiſc. ibid. n. 797. 804. Spelm, gl. v. cancellarius. 
Cod. I. 1. t. 51.1. 3. 


the 
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the ſtates of Europe, and became character- 
iſed by many * ſplendid additions; ſuch were 
thoſe of nomophylax, aſylum juris, ara boni & 
equi, vicarius regis, prorex, interrex.” The 
chancellor of France is deſcribed by Domat *, 
as the firſt of all the magiſtrates, the head of 
juſtice, preſiding in the king's council, and in 
all the ſovereign courts where he ſits, giving 
the form and putting the ſeal to all edicts, de- 
clarations, and ordinances, iſſuing patents and 
commiſſions, and exerciſing all other func. 
tions of the firſt and moſt important of of- 
fices. 


The name and office are of great antiquity 
in England. Sir Edward Coke pronounces, 
certain it is, that the Britiſh and Saxon kings 
had their chancellors and court of chancery. 
The author of the mirror * intimates, that 
one Hubert had a pardon from king Alfred, 
which was inrolled in chancery: others af- 
firm that Unwona was chancellor to Offa, 


© Spelm. gl. 104, f. 

* Pub, law, b. ii. t. 1. C 2. par. 25, 

i 4 Inſt, 78.— This however nearly ſeems as fabulous as 
making Minos chancellor to Jupiter, &e. Spelm. gl. v. can- 
cellarius. 

* C. v. 5 1. I Dugd. orig. jurid, c. 16, 
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who in the year 758 began his reign over the 
Mercians. But Selden, in his little treatiſe 
on this ſubject, declares, that the oldeſt men- 
tion in good authority of the“ name of chan- 
cellor of this kingdom is in Edward the 
elder's time, about the year 920. That mo- 
narch conſtituted Turketill (who was allied 
to the royal family) his chancellor with 
very tranſcendent powers; * ut quæcunque 
negotia, temporalia vel ſpiritualia, regis judicium 
 expettabant, illius conſilis & decreto {nam tantæ 
dei & tam profundi ingenii tenebatur omnia 
tractarentur, & tractata irrefragabilem ſententi- 
am ſortirentur. Turketill was alſo embaſſador 
to ſeveral princes, on occaſion of their inter- 
marrying with the ſiſters of our king, and a 
diſtinguiſhed general in a great battle, of which 
a particular account is tranſmitted. He held 
the chancellorſhip under the three ſucceeding 
princes, Athelſtan, Edmund, and Edred; and 
at length retired from the world as abbot of 
Croyland ; in which laſt preferment he was 
ſucceeded, after an interval of above a cen- 
tury, by the author who tranſmits this ac- 


= Tho he conſiders it of the ſame ſenſe as © reſcrendarius,” 
uſed in a charter of Ethelbert, the firſt chriſtian king of the 


Saxon race in this iſland. A. C. 605. 
8 count, 
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count, and ſpeaks of his predeceſſor in terms 
of the higheſt venerationꝰ. 


King * Ethelred divided the chancellorſhip 
between the abbeys of Ely, St. Auguſtine in 
Canterbury, and Glaſtonbury, to be exerciſed 
by turn four months yearly. However 
ſtrange a diſpenſation this may now ſeem, 
when erudition is widely diffuſed, and when 
competitors for this high object of ambition 
teſtify their eminent talents through many 
contentious ſcenes of rivalſhip, yet perhaps in 
that unlettered age it was one of the moſt 
probable means of procuring a fit and learned 
counſellor and aſſeſſor at the king's right hand, 
It engaged the intereſts, and incited the emu- 
lation of thoſe religious conclaves, to whom 
this ſingular conceſſion was extended. They 
would therefore ſeek alternately to depute a 
candidate, who was moſt meritorious, and had 
collected all the knowledge which the times 
afforded. Accordingly fir Edward Coke 


This is the account given by Ingulphus, an Engliſhman, 
who, having brought ſome ſupplies to William the conqueror, 
to aſſiſt him in his expedition, was ſoon afterwards, by that 
prince, made abbot of Croyland. Ingulph. hiſt, ap. rerum Angl. 
{crip. 30—33. 38. 42. 48. 51, 52. 73 &c. 

* Seld. off. chanc. 
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tells us”, © that this king Ethelred had a 
worthy name, and a worthy man to his chan- 
cellor.” 


This high magiſtrate has in every reign 
maintained his ſway, unleſs we ſuppoſe him, 
at intervals, rather eclipſed by the great juſ- 
ticier. He has now however, for many ages, 
been eſteemed” ſuperior in dignity to all the 
other judges of the kingdom. A * writer un- 
der Henry the ſecond declares, © Cancellarii 
dignitas eft, ut ſecundus a rege in regno ha- 
| beatur ; ut omnibus regis adjit conſillis; etiam 
non vocatus, accedat.” A contemporary au- 
thor affirms, © Cancellarius, ſicut in curid, fic 
ad ſcaccarium magnus eſt: adeo ut fine ipſius 
conſenſu vel conſilio nibil magnum fiat, vel fiert 
debeat.” And * another about the time of 
Edward the firſt admoniſhes, © Oficium can- 
cellariæ viro provide et diſcreto, ut epiſcopo vel 
clerico magno diguitatis, debet committi, fimul 


P 4 Inſt. 78. 

4 Who was an officer of very great authority, not merely of 
the judicial kind, but who, in the king's abſence beyond ſea, 
governed the realm as vice-roy : as in modern times ſuch vice- 
roys are ſtiled lords juſtices. (2 Hawk. 6.) © Tutitiarit, that is, 
vice- roy. (3 Seld. 1468. Wilk. ed.) 

11 Ch. rep. append. 7. 

* All cited by Seld. off. chanc. 
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cum curd majoris figilli regni, cujus ſubſlituti 
ſunt cancellarii omnes in Anglia, Hibernia, 
Walla, et Scotid, omneſque figult regu cuſtodes 
preter cuſtodem ſigilli privati. As to his 
keeping the ſeal, above ſpoken of, to inquire 
when and whence that mode of authenticat- 
ing inſtruments was adopted here, ſeems a 
dark and unprofitable reſearch, and one of 
thoſe controverſies, which terminate in mere 


curioſity of ſpeculation. 


Something was added to the ſplendor of 
his dignity by the famous ſtatute of treaſons, 
in which he is firſt named of thoſe great ma- 
giſtrates, to ſlay whom, being in their places, 
doing their offices, is declared to amount to 
that higheſt crime againſt the ſtate. The 
ſtatute of precedence gives him rank above 
all dukes, except thoſe of the royal family. 


He cannot appoint an effective deputy“. 
If the maſter of the rolls, or one of thoſe 
| of 


1 25 E. III. ſt. 5. c. 2. 31 H. VIII. c. 10. 
w 4 Inſt, 88. 
* This office, now of high judicial importance, is of great 
antiquity, It was conferred on Adam de Oſgodby f early as 
Mz the 
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of the twelve judges, who have been ſpe- 
cially commiſſioned at the time of a new 
chancellor's creation, fits for him, or if, 
on difficult occaſions, he calls in choſen aſ- 
ſiſtents, the order derives its virtual autho- 
rity from his ſignature only ; and the decree, 
as to its efficacy, is ſolely his own. It is ſaid, 


the 23d year of E. I. by the then chancellor; and the next grant 
of it, tranſmitted to us, 15 expreſſed to be with the chancellor's 
aſſent. (Chron. ſeries at the ead of Dugd. orig. jurid. 33. 37.) 
He is the chief of the twelve maſters in chancery, but far diſtin- 
guiſhed above the reſt ; and 1s mentioned in the ſtatute 12 R. II. 
c. 2. after certain great officers of ſtate, and immediately before 
the juſtices of the one bench and of the other. He hears and 
decrees in ſuch cauſes, depending in chancery, as are ripe for 
determination, and have been ſet down to be adjudged in his 
court of the rolls, which is indeed but a branch of the former. 
If either party is diſſatisfied with his ſentence, he may petition 
for a re-hearing before the lord chancellor, which is called an 
appeal from the rolls. The maſter of the rolls frequently fits, 
ſometimes as a ſubſtiture, ſometimes as an afliſtant, to the ſu- 
preme diſpenſer of juſtice in that court. But the chancellor's 
ſignature alone, whoever fits for or with him, is that which 
gives effectual authority and efficacy to all the determinations, 
To prevent diſputes relating to this ſubjeR, it is enacted by the 
ſt. 3 G. II. c. 30, © that all orders and decrees made by the 
maſter of the rolls, except ſuch as, according to the courſe of 
the court of chancery, ought only to be made by the lord chan- 
cellor, lord keeper, or lords commiſſioners of the great ſeal, ſhal! 
be deemed and taken to be valid orders and decrees of the ſaid 
court of chancery, ſubject nevertheleſs to be diſcharged, re- 
verſed, or altered by the lord chancellor, lord keeper, or lords 
commiſſioners of the great ſeal, and fo as no ſuch orders or de- 
crees be inrolled, till the ſame are ſigned by the lord chancellor, 
lord keeper, or lords commilkouers of the great ſeal, 


he 
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he ” might have delegated his powers, when 
the office was granted for life. But in effect 
it cannot now be ſo beſtowed. The chan- 
cellor, having ſo near a relation to his royal 
maſter, ought in reaſon to be removable at 
the pleaſure of the king. Therefore, tho the 
firſt earl of Clarendon had a patent for life, 

the taking away of the ſeal from him 
amounted * to a determination of his office. 
And * when the lords of parliament, in the 
forty-fourth year of Henry the third, ap- 
pointed a chancellor of their own election, 
diſplacing Walter de Merton, conſtituted by 
the crown, the latter was ſoon reſtored to his 
office, and the prerogative recovered its juſt 
rights. 


Where mention is made of the chancellor 
and his lieutenant, the latter expreſſion is to 
be underſtood of the perſon, who had the ac- 
tual cuſtody of the ſeal. This matter intro- 
duced ſome perplexity in old hiſtories and 
records, But all controverſies are now taken 
away, and there cannot be a * lord chancellor 
and lord keeper at the fame time: for by the 


Y See Mad. hiſt. exch. c. ii. 5 9. 
® x Sid. 338. 4 Inſt. 87. 2 Spelm, gl. 110. 


d 4 Inſt, 88. 
M 4 ſtatute 
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ſtatute 5 El. c. 18. their office is declared to 
be the ſame, as to place, authority, juriſdic- 
tion, and emoluments. All theſe rights, ex- 
cept preheminence of rank, are, by a later ſta- 
tute ©, extended to the lords commiſſioners 
of the great ſeal ; and © one commiſſioner is 
impowered to hear motions, but there muſt 
be two to make decrees. 


The lord chancellor is now created, not by 
patent, but by delivery of the ſeal to him in 
council, when he takes the following * oath : 

„That he ſhall well and truly ſerve the 
king and his people in the office of chancel- 
lor ; that he ſhall do right to all people, poor 
and rich, after the laws and uſages of the 
realm ; that he ſhall truly counſel the king, 
and his counſel laine and keep; that he ſhall 
not know nor ſuffer the hurt or diſheriting 
of the king, or that the rights of the crown 
be decreaſed by any means, ſo far as he may 
let it ; and if he may not let it, he ſhall make 
it clearly and expreſsly to be known to the 
king, with his true advice and counſel; and 
that he ſhall do and purchaſe the king's pro- 


W. & M. ſeſſ. 1. c. 21,4 2. 4 Ibid. & 3. 
»AInſt. 88. That is, hide or conceal, Ibid. 


fit 
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fit in all he reaſonably may.” This oath 
which is * at leaſt as antient as the tenth year 


of Richard the ſecond, in very general terms 
comprehends his function. 


His power of cancelling the letters patent 
of his ſovereign, 1s juſtly eſteemed ® the tran- 
ſcendent branch of his juriſdiction. That he 
is by preſcription prolocutor of the houſe of 
lords, is likewiſe an auguſt part of his charac- 
ter: and it was in early ages given in charge 
to him, to expound to the lords and commons 
the cauſes, why they were convoked in par- 
liament ; which was frequently done in a 
ſpeech of conſiderable length. The viſitato- 
rial authority over eleemoſynary corporations 
founded by the crown, the right of preſent- 
ing to certain eccleſiaſtical benefices, and the 
{tile of keeper of the king's conſcience, might 
all poſſibly be derived from his having an- 


E 4 Inſt. 88,,——It is very ſimilar to the oath ordained to be 
taken by the clerks of the chancery. St. 18. E. III. ſt. 5. 

* Inſt. 88. 

i Prynne's ed. Cot. ab. rec. Parl. hiſt, paſſim.— This 
was ſometimes done by the chief juſtice: the occaſions of which 
deviation from the more general practice were, according to an 
attentively marked diſtinction, when a biſhop was chancellor, 
and the cauſe of ſummons related either to the puniſhment of 
male factors, or the uſurpations of the pope. Elſ. of parl. 
c. 6. F 2. 


tiently 
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tiently the ſuperintendence of the royal cha- 
pel. He was reputed the firſt civil ma- 
giſtrate, the principal counſellor of ſtate, the 
director or adviſer of writs, charters, and 
public inſtruments, and a controlling officer 
in the revenue department, before he /ngly 
diſcharged, in any great extent, a merely ju- 
dicial capacity. But he has for many ages 
preſided in two tribunals ; the one a court of 
law and of record, of unfrequent practice, and 
narrow juriſdiction; the other his court of 
equity, of which I ſhall now endeavour to 
mark the origin, and gradual augmentation, 


The king, by his numerous judges, is the 
general diſtributer of juſtice, tho he * can no 
longer perſonally give ſentence, as he was 
accuſtomed by our priſtine conſtitution. 


In the Saxon times the earl and the biſhop 
combined their authority in the county court; 
and it is reaſonably conjectured, that the 
prelate, as particularly converſant in the di- 
vine code, chiefly interfered in ſuch cauſes as 
required ſome mitigation of poſitive law, 


* Sir Edward Coke, 12 rep. 64. recites a remarkable dia · 
logue to this effect, between king James the firſt * 


„ R 
Thus 
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Thus was equity then adminiſtered in theſe 
domeſtic tribunals. But we may ſuppoſe 
this diſcretionary power of judicature was 
ſparingly exerted, and that a crowd of ſuitors 
flocked to the court of appeal, which was 
holden in the royal palace, and which alſo 
equitably alleviated the rigor of poſitive in- 
ſtitutions. To diminiſh this litigious con- 
courſe, the following law of king Edgar 
ſeems provided” : © nemo in lite regem ap- 
pellato, niſi quidem domi juſtitiam conſegui aut 
impetrare non poterit : fin ſummo jure domi ur- 
geatur, ad regem, ut is onus ex aligud parte al- 
levet, provecato : atque fi culpe pecuniarie ir- 
roganda eſt mulcta, ea non unquam capitis af- 
timationem ſuperato.” Here 1t may be added, 
that by the laws of Edward the confeſſor, 
it is declared part of the kingly office, and to 
be inſerted in the coronation oath, . judicium 
rectum in regno facere, et juſtitiam per conſilium 
procerum regni ſui tenere. 


We come now to the Norman period. If 
it be true, that the biſhop had exerciſed an 


= Lamb. archaionom. 63. Wilk. Ll. A. S. 77,——The for- 
mer part of the law ſeems to apply to equity in civil ſuits, the 
coucluſion to a due mitigation of the criminal code. 
a Wilk. LI. Anglo-Sax. 200, 


equitable 
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equitable juriſdiction in the county court, his 
abſence from that tribunal muſt have greatly 
co-operated with the other aſſignable * cauſes 
of its decline. The prelates indeed, by virtue 
of the ſame charter, which excluded them 
from their former judicature, eſtabliſhed their 
® confiſtories : but * whenever they attempted 
to erect theſe into general courts of equity, 
they were occaſionally reſtrained, and confin- 
ed to the preſent limits of their juriſdiction. 
In the mean while the aula regis was conſti- 
tuted, where the king and great officers of 
ſtate preſided, and adjudged all litigated queſ- 
tions of moment according to poſitive law, 
or © their own ſentiments of natural juſtice ; 
for we may ſuppoſe, they did not conſider 
themſelves much circumſcribed in their prin- 
ciples of decifion. By ſuch a concurrence of 
events, all * equitable or diſcretionary juriſdie- 
tion now centered in this royal tribunal, and 
that in the firſt inſtance, not by way of ap- 
peal. But the power of the great juſticier, 
ſo repugnant to the freedom of the Saxon 
conſtitution, becoming odious. and dangerous 


* Gilb. chanc. 1, 2. P 1 Chanc. rep. append. 5. 

13 Black. comm. 52.—— This ſhews, however, that a ge- 
neral notion of judicial equity was entertained in that age. 

7 3 Black. comm. 49. * 3 Chanc, rep. app. 5. 
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to the prince and people, the like * diviſion of 
the ſuperior courts, which now prevails, began 
to be projected; tho the diſtinction between 
them long remained unſettled. 


This brings us to an era, which ſhould 
particularly engage the attention of thoſe, who 
inveſtigate the foundation of the equitable ju- 
riſdiction of the chancery. The common 
pleas was firſt * made a diſtin legal court: 
but we may ſuppoſe, it did not immediately 
acquire any high degree of credit and reſpect 
among a people accuſtomed to the aggregate 
magnificence of the au/a regis. To this, as 
one cauſe, we may attribute thoſe loads of 
petitions * which for near two centuries were 
preſented to the lords' houſe of parliament for 
juridical redreſs. The lords were ſoon, or 
from the beginning, weary of ſuch extenſive 
judicature; and reſerving themſelves, as final 
judges of appeal, remitted the ſuitors to infe- 
rior tribunals for a previous ſentence, Yet 


© Hal. hift. com. law, 149 &c. 
v The ſeparation of the exchequer, for revenue purpoſes 
merely, was probably earlier. See Mad, hiſt. exch. c. iv. 5 1, 
* Hal. hiſt. com. law, c. 3; 
the 
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the king for ſome time retained his judicial 
capacity and character. Edward ” the firſt 
frequently fate in the king's bench on im- 
portant occaſions : and the ordinary ſtile of 
that court ſtill ſuppoſes the preſence of the 
ſovereign. The fame prince, by advice of 
his chancellor and others of his council, de- 
termined ſuch cauſes as required equitable re- 
lief. He therefore paſſed a * law in the twen- 
ty-eighth year of his reign, © that the chan- 
cellor and the juſtices of the king's bench 
ſhould follow him, fo that he might have 
at all times near unto him ſome ſages of the 
law, which might be able duly to oider all 
ſuch matters, as ſhould come unto the court 
at all times when need ſhould require,” This 
is the reaſon contained in the ſtatute. 


The ſucceſſor of this. wiſe monarch was 
very unfit to fill the tribunal, which his fa- 
ther vacated. Yet the ſame idea ſo far con- 
tinued to predominate, that Scrope chief juſ- 
| tice in the firſt year of Edward the third de- 
clared, © the chancery and king's bench were 


Y Burr. 851, 2. | 
= Art. ſup. cart. 28 E. I. 5. Lamb. Archion. 71. (ed. 
1635.) | 
-but 
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but one place,” meaning, as * Lambard ſeems: 
to interpret him, that they were both, in con- 

templation of law, holden in the preſence of 
the king. About three years afterwards it 

was found convenient, that theſe courts, which 
uſed to follow the king in his peregrinations, 
ſhould have, as the common pleas had before, 

a more ſtationary refidence. This rendered 

impracticable the perſonal appearance of the 

ſovereign ; yet the * ſtile of the court ſuppoſed 

the royal preſence, being ſometimes “ coram 

rege in cancellaria,” ſometimes © coram rege, 

without addition. 


The fame perſons, who had counſelled the 
king how to exerciſe his old conſtitutional 
power of mitigating, in particular inſtances, 
the rigor of poſitive law, exerciſed it them- 
ſelves in his abſence, the chancellor being the 
chief; and the authority of the reſt gradually 


* Archion. 69, 70. (ed. 1635. This ſeems a more reaſon» 
able and natural conſtruction than that which we find 2 Inſt. 
552: what is ſaid 4 Inſt. 80. correſponds with Lambard. 

d 1 Chanc. rep. app. 7. Dyer 315. a——Sir Edw. Coke 
(4 Inſt. 80.) infers the ſuperiority of the king's bench to the 
chancery, from the ſtile of the former being © ceram rege, and 
that of the latter © coram rege in cancellaria,”” and additio probat 
minoritatem, The ſame argument would prove the inferiority of 
the houſe of lords, which is intitled * before the king in his 
parliament.“ 

centered 


— 
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centered in him. For he had been antiently 
the principal, if not ſometimes the ſole, ad- 
viſer. That highequitable juriſdiction, which 
was immemorially participated, at leaſt, by 
this great magiſtrate, devolved upon him exclu- 
fively by the neceſſary reſult of political 
changes and events. 


It is not however clear, when he was firſt 
diſincumbered of his aſſeſſors. In the firſt 
year of Edward the third, a © commiſſion to 
- aſcertain the bounds of Windſor foreſt was 
iſſued to him and other lords fitting in the 
court of chancery, as it is expreſsly termed on 
that occaſion. Others likewiſe are joined 
with him in the writ* or proclamation iſſued 
in the twenty-ſecond year of Edward the 
third, recognizing or eſtabliſhing Pis judicial 
authority. The ſt. 36 E. III. ſt. 1. c. 9. is 
conſidered by Spelman as referring many 
things to the /o/e and excluſive cognizance of 


the chancellor, and ſeems generally under- 
ſtood 


e Spelm. gl. 17. Eq. ea. ab. 129. n. Gl. 105. 
f Lamb. archion. 73.-——1t is true he there calls it a newly 
erected court. But a little before, ſpeaking of the days of E. I. 
he ſays, the king, being aſſiſted with the chancellor, himſelf did 
mitigate the ſeverity of the law in his own perſon, when it pleaſed 
him to be preſent, and did in abſence eicher refer it to the 
chancellor 
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ſtood as confirming or enlarging his equitable 
Juriſdiction. Yet fir Edward Coke, whoſe 
prejudices and animoſity againſt this court are 
recorded in legal hiſtory, aſſerts 5, that this 
law relates only to the iſſuing of original 
writs, which * part of his office was probably 
long before this time intirely diſcharged by 
deputation. This interpretation plainly con- 


chancellor alone, or to him and ſome other of the council: which 
continued (ſays he) to the 20 E. III: the power then conveyed 
he compares to the extraordinary proceedings had before the king 
himſelf; and conſiders as laying the firſt ſtone of the chancery 
court, He adds however ſoon afterwards,* but whenſoever this 
court of equity took beginning to be a Ain court, I have made 
proof (as I think) © that the powwer thereof was always in exerciſe.” 

As to the ſt. 36 E. III. he ſays, © by that law the chancellor 
was not only made ſole judge in this newly erected court, but was 
enabled alſo to proceed in judgment thereaſter by his own diſ- 
cretion; for otherwiſe the words without other ſuit?* were not 
beneficial.” It is true, he tells us, he does not remember, 
that in our reports of common law there is any mention of 
cauſes before the chancellor for help in equity, but only from 
the time of king Henry the fourth :** but this is not ſaying (as 
he is quoted 2 Inſt. 552) © that he could not find that the chan- 
cellor held any court of equity before that time. The con- 
trary appears by the context to be Lambard's opinion. See alſo 
the ſame conſtruction of the ſt. of E. III. Dugd. orig. jurid. 
C. xvi. 1 Lev. 242. 

s 2 Inſt. 553. 4 Inſt; 82. 

h Sr. Welt. 2. 13 E. I. ſt. 1. c. 24. < 2.——Ceoncordant clerici 
de cancellarid in bre vi faciendo &c. 

i There are no traces of any other officina breviunm.——A 
ſuit maintained in the king's bench by original out of chancery 
is conſtrued as commenced in one and proſecuted in the other 
(ant.123 & n.): therefore in that caſe a ſuitor does eliewhere pur- 
ſue to have remedy, 


N travenes 
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travenes the words of the act, which are, * that 
the complainant ſhall in chancery preſently 
have relici, without elſewhere purſuing to 
Have remedy.” 


As to the objection, that the moſt antient 
decree in chancery, of which we have any 
account, is ſubſequent to this period, it muſt 
be remembered, that the equity fide, as it is 
called, is not a court of record; and there was 
then probably no particular obligation on the 
officers of it to preſerve any memorial of its 
proceedings, the uſe of precedents, in cauſes 
depending on equitable circumſtances, being 
not hitherto ſufticiently underſtood, 


- It ſeems indeed uncontrovertible, that the 
chancery * exerciſed an equitable juriſdiction, 
thoits practice perhaps was not very flouriſhing 
or frequent, through the reign of Edward the 
third : which, according to the preceding ac- 


> 2 Inſt. 552, 

1 It is not remarkable, that a writer under E. III. treating 
of the diverſity of legal courts, ſhould not particularly notice the 
lord chancellor's court of equity : (2 Inft. 552.) for it is not 
pretended that the diſtinction between his two courts was then 
induſtriouſly eſtabliſhed ; that what we now call his equitable 
juriſdiction was of frequent reſort ; (Dugd. orig. jurid. c. xvi. 
1 Lev. 242.) or that judicial equity was a matter of 2 and 
artificial ſcience. 

count, 
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count, connects, as it were, its lineage, and 
proves it a continuation of that royal court, 
holden, under different forms, according to the 
changes of times and manners, immemorially 
by our antient kings. 


I paſs by the parliament record, cited by 
Roll and many others as deciſive, becauſe fir 
William Blackſtone ® has told us, that the | 
date of it is miſtaken, Let us recur to other 
teſtimonies. - þ 

In the fourteenth or fifteenth year of Ed- 
ward the third, ſerjeant Parning, after having 
ſerved the offices of chicf juſtice of England 
and lord treaſurer, was appointed chancellor, 
a man, in fir Edward Coke's ® eſtimation, of 
profound and excellent knowledge of the 
laws. Yet he uſually fate, as the ſame * au- 
thor informs us, and heard matters debated 
and argued himſelf in the court of common 
pleas, conſcious © that he, who knew not the 
common law, could never judge well in equity.” 
This affiduity to perfect himſelf for his of- 
fice, ſeems to indicate ſome increaſing extent 


m 3 Black. comm. 52. n. n 4 Iaſt. 79. 2 Inſt. 552, 


„ Ibid. 
ä N 2 of 
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of practice, and his deſire of eſtabliſhing ſyſ- 


tematical grounds of deciſion. In the proceſs 
of the ſame reign two other eminent lawyers, 
fir Robert * Thorpe and fir John Knivet, both 
of whom had been chief juſtices, were ap- 
pointed to preſide in chancery. Sir Edward 
Coke adds, that in peruſing the rolls of par- 
liament in the times of theſe lord chancellors, 
we find no complaint at all of any procceding 
before them: but that ſoon after, when a 
chancellor had been made, who was no pro- 
feſſor of the law, we find a grievous com- 
plaint by the whole body of the realm, and a 
petition that the moſt wiſe and able men might 
be appointed chancellors, and the enormities 
of the chancery redreſſed. So that, in the 
opinion of this learned writer, who is known 
to have been very anxious to abridge the cqui- 
table juriſdiction of the chancery, and to re- 
preſent it as a novel uſurpation, mere abuſe of 
power occaſioned the remonſtrance. 


In the forty- fifth year of this reign, we 
meet with *a petition of the commons, © that 


P It is a miſtake (4 Inſt. 79) that Thorpe was appointed 
chancellor 30 E. III; the truth is, (as in 2 Inſt. 552) that it 
was 45 E. III. | 


4 Ibid, 1 R. A. 372, 


BY 
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no plea be thereafter pleaded in the chancery, 
unleſs the king be properly a party, or zhe 
matters relate to that juriſdiction, and that all 
pleas there already depending be ſent to the 
common law: (but, as if this could hardly be 
expected, the petition adds) and that no per- 
ſon, who ſhall ſue there or to the council by 
bill, be for the future delayed of ſuitable re- 
dreſs, as they have been to their great griev- 
ance.” This happened immediately before, 
and perhaps occaſioned * the appointment of 
thoſe learned chancellors, fir Robert Thorpe, 
and fir John Knivet, who ſucceeded him in 
the following year. And hence it is plain, 
that, in the reign of Edward the third, the 
chancellor exerciſed an equitable juriſdiction 
by bill, as well as fate in his ordinary court of 
record, according to the courſe of law. Nei- 
ther is it probable, that at this carly period 
the diſtinction between his two courts was 
clearly aſcertained and ſtrictly attended to. 
Let us reflect on ſome of the ſubject matters 
of chancery litigation in thoſe days. Writs 
of eſtrepementꝰ, in the nature of modern in- 
junctions, iſſued out of this court. Queſ- 


* « On gue les plees touchent Jeice de la chancerie. 
Parl. hiſt. 3 30. u F. N. B. 141, 2. 


N 3 tions 
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tions relative to * dower, to the partition ” of 
eſtates, and to tithes *, were frequently 
hrought before and decided by the chancery, 
Even if all theſe matters were determinable in 
the chancellor's ordinary court of law, they 
muſt naturally have given frequent occafion to 
adopt (whatever was the form of the ſuit) 
thoſe maxims and principles which prevail in 
courts of equity, eſpecially when we conſider 
the derivative ſource of his judicial power. 


In that and the ſucceeding age, the expe- 

dience of ſuch a court of equity became daily 
more viſible. The * proprietors of lands, to 
ſecure them againſt forfeitures, to render them 
deviſable, or to evade the ſtatutes of mort- 
main, uſually veſted them in the names of 
truſtees, This is ſaid to have been the caſe 
of the greater part of the eſtates in England, 
when Henry the fifth began to reign. If the 
fiduciary betrayed the confidence repoſed in 
him, by refuſing to account for the profits, 


1 Yearb. 6 E. III. 47: 1 Vearb. 21 E. III. 3 i. 

= Seld. hiſt. tithes, c. xiv. & 4 —— Suits for tithes were 
alſo determinable ab antique in the exchequer. (Hard. 5. 116. 
38 Aſſ. pl. 20, where it is added, and note, * that neither the 
common pleas, nor king's bench, will hold conuſance of titles.“ 

2 Inſt, 552. 


ag 


—_ 
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no relief was to be obtained but at this altar 
of refuge, {ara boni & aqui) where a ſuitor 
might compel a conſcientious diſcovery by his 
adverſary's oath. The unpopularity of this 
court ſeems therefore to have ariſen, not from 
its eſſential characteriſtics, but partly from the 
indiſcretion, inability, or injuſtice of ſome 
chancellors, and partly from its incapacity to 
award any redreſs, any reimburſement of ex- 
pences, to a defendant dragged hither on un- 
warrantable or untrue ſuggeſtions. 


The laſt mentioned defect was remedied fo 
early as by the t. 17 R. II. c. 6, which gave 
this court authority in ſuch caſes to decree 
diſcretionary damages, and of courſe * increaſed 
its buſineſs, by removing ſo juſt a complaint 
* of hardſhip and iniquity. 


To* addreſſes againſt the chancery our Plan- 
tagenet princes and their miniſters gave un- 
willing attention, ſometimes an evaſive anſwer, 


b Eq. ca. abr. 129. n. (It is there erroneouſly cited as the 
13 R. II.) The firſt decree in chancery extant is of the ſame 


year. (4 Inſt. 83.) 
© 2 And, 164.——All the addreſſes ſeem to have been by 
the commons alone, 


N 4 ſometimes 
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ſometimes a peremptory refuſal. The * 
commons, in the third year of Henry the 
fifth, repreſent the proceſs by ſubpena, {the 
preſent groundwork of a ſuit in this court) 
as invented by © John Waltham biſhop of Sa- 
liſbury, out of his ſubtlety, uſurping the pro- 
vince of other courts. That petition only 
prayed relief as to matters determinable at 
common law, ſeemingly admitting, in extra- 
ordinay caſes, the ſubpena proceſs, tho of late 
introduction. Yet the king gave a flat nega- 
tive to their requeſt : in which perhaps he 
manifeſted leſs diſcretion and moderation than 
his royal father', who to ſimilar applications 
anſwered; that ſuch writs ſhould not iflue, 
but when neceſſity required; thus reſerving 
to the courts of common law their juſt and 
native juriſdiction, and not baniſhing from 
the chancery ſuits proper for equitable relief, 


1 Kol. abr. 371. 

© Keeper of the privy ſeal. 10 R. II. Arundel biſhop of 
Ely (afterwards archbithop ſucceſiively of York and Canter- 
bury) was in that year made chancellor, by advice and conſent 
of parliament, (1 Parl. hiſt. 422. Spelm. gl. 111.) Sir William 
Blackſtone, (3 Black. comm. 52) and Selden, (Seld. priv. bar. 
part. 2. c. 4.) call biſhop Waltham chancellor. He is not in 
Spelman's liſt, Gl. v. cancellarius, nor in Dugdale's orig. ju- 
rid. If he never was in that office, it ſeems the more ſtrange, 
(tho he might invent the writ of ſubpena) to conſider him as the 
founder of the equitable juriſdiction of the chancery. 

# 1 R. A, 370 &c, 


One 
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One of theſe anſwers runs thus: the king 
will charge his officers to be more ſparing in 
ſending for his ſubjects than they have been 
heretofore: but it is not the intention ,of our 
faid lord the king, that his faid officers ſhall 
ſo far refrain, that they may not ſend for his 
ſubjects in matters and cauſes neceſſary, as 
hath been done in the times of the good progeni- 
tors of our ſaid lord the king.” From theſe 
latter words we may conclude, that ſomething 
ſimilar in effect to the ſubpena proceſs, and 
not much different in form, (as perhaps a 
ſeire facias and attachment thereon) was in uſe 
before this ſubtle invention of biſhop Wal- 
tham. And if the writ of ſubpena was de- 
viſed in the reign of Richard the ſecond, it is 
unreaſonable to look upon the equitable juriſ- 
diction of the chancery as depending ſolely 
thereon, and a novel invention alſo of the 
ſame date: judging @ priori, ſuch a project 
was neither likely to be planned, nor to ſuc- 
ceed: and the former facts ſeem to warrant 
the contrary preſumption. It is allowed, 
that fo early as the reign of Edward the fourth 


* 4 H. IV. 1 Chanc. rep. app. 20. 
hd Seld. hiſt. tithes, c. xiv. $4. F. N. B. 141. 
: i 3 Black. 52, v. Bro. abr. t. conſcience & ſalpæna & in- 
ſundsians. 
the 
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the preſent practice was eſtabliſhed in daily 


uſe. ; 


The laſt ſtruggle, which the court of chan- 
cery was engaged in for its equitable power, 
was the controverſy whether it was reſtrained 
by the ſtatute 4 H. IV. c. 23. from giving relief 
after a judgment at law. The common mode of 
ſuchrelief is by injoining the plaintiff at law not 
to ſue out execution. This doubt was ſolved 
ſo late as the reign of James the firſt : he 
referred it to * five lawyers, then as counſel, 
and afterwards as judges, of the firſt eminence 
in their profeſſion. They reported, and the 
king confirmed their deciſion, in favour of the 
Juriſdiction claimed ; which appeared to have 
been exerciſed at leaſt from the beginning of 
the reign of Henry the ſeventh. Their opi- 
nion is maintained with very elaborate argu- 
ments, as well by themſelves, as in a treatiſe 
profeſſedly written on the ſubject. It may 

however be doubted, whether this point, ag 


k Bacon, lord chancellor, 16 J. I. Montague, chief juſtice of 
the king's bench, 14 J. I. Yelverton, juſtice of the common 
pleas, 1 C. I. Crew, chief juſtice of the king's bench, 22 J. Is 
and Walter, chief baron, 1 C. I, Chron, ſer. ad fin. Dugd, 
orig. jurid. ; 

| 1 Chanc. rep. app. 

now 
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now ſettled, has increaſed the buſineſs of the 
court. The event of a ſuit at law, from a 
variety of cauſes, is ſometimes doubtful and 
uncertain. If it were eſtabliſhed, that, after 
a judicial determination at law, no relief could 
poſſibly be obtained in equity, many ſuitors 
might make timely applications to the chan- 
cery, from groundleſs apprehenfions of legal 
rigor and injuſtice, 


It has been“ argued, that ſince the union 
the chancery hath a general juriſdiction 
throughout the united kingdom, becauſe the 
judge of it is ſtiled lord chancellor of Great 
Britain, or lord keeper of the great ſcal of Great 
Britain, not of England, as before that event. 
But the lord chancellor on that occaſion ſaidꝰ, 
all the powers of this court flowed from the 
great ſeal; which is now indeed made the 
great ſeal of Great Britain; yet the act has 
not made the chancery ſo. Its ordinary 
proceſs does not iſſue into Scotland; and a 
ne exeat regno*, which is a writ founded on 
the common law, may be awarded to prevent 
a man's retiring thither, (it being out of the 


= Str. 149. ® Str, 158, ® 3 Mod. 127. 


? 2 Sal. 702, 
reach 
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reach of this juriſdiction) as well as to parts 
beyond the ſeas. In one * caſe of this fort 
the court doubted its authority to alter the 
form of an original writ, and the application 
failed. But a book of the higheſt credit 
eſtabliſhes, not only the practice, but the form 
of the writ, which ought to be to prevent the 
party from retiring out of the realm, or 10 Scot 


land. 


The king cannot erect new courts of equi- 
ty, to proceed without a jury, and in deroga- 
tion of the common law. But it is * faid, 
they may be holden by preſcription, which 
implies a legal inconſiſtency, (unleſs we be- 
lieve the royal prerogative to have varied in 
this reſpect at different periods) ſince pre- 
ſcription, as a title to any franchiſe, pre- ſup- 
poſes a royal grant. It is alſo aſſerted, that 
counties palatine, (to which courts of equity 
are thought incident) may be created by the 
king. Roman emperors created palatinates, 


4 Ca. temp. Tal. 196. 


71 Was. 263.—— The caſe here reported, tho prior in 
time, was not printed when the doubt alluded to, aroſe ; and 
as it was above twenty years earlier, might eaſily eſcape obſer- 


vation, 
* 4 Inſt 87, t 4 Inſt, 204. marg. Day. 60. b. 


Hob. 63. 
the 
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the crown of England is imperial, therefore 
our princes have that power. This is the 
reaſoning, but can hardly be thought ſerious, 
much leſs convincing or ſatisfactory. Indeed 
Cheſter, and Durham, and ſometimes Lan- 
caſter, are * called counties palatine by pre- 
ſcription. But the true origin of ſuch ſup- 
poſed preſcription was probably not merely a 
royal grant, but ſome ordinance confirmed in 
the great council of the realm, or ſome ſtipu- 
lation with the inhabitants at the time they 
were completely conſolidated with the Engliſh 
monarchy. Ely is not a county ” palatine. 
Beſides, its exempt juriſdiction depends on 
acts of parliament. The exchequer, like the 
court of which I have been diſcourling, is 
a branch of the aula regis, and from that 
ſource may derive its equitable juriſdiction. 
The courts of equity in London and the 
cinque ports are ſanctioned by poſitive ſta- 
tutes. It is therefore upon the whole juſt- 
ly queſtioned *, whether ſuch equitable ju- 
dicature may be holden ſimply by preſcrip- 
tion. It ſhould ſeem, that the royal preroga- 


* 4A Inſt. 204. Carth. 109. 

* Not ſimply from preſcription ; (4 Inſt. 118, 9.) much leſs 
from the it. 33 H. VIII. c. 39. 

Hob. 63. 


tive 
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tive extends not, in this manner, to abridge 
or derogate from the common law. To this 
effect was that reſolution of many of the 
judges, ſir Edward Coke being one, that the 
king cannot grant a commiſſion to determine 
any matter of equity, but it ought to be de- 
termined in the court of chancery, which 
hath had juriſdiction in ſuch caſe inmemo- 
rially, and had always ſuch allowance by the 
law ; but ſuch commiſſions, or new courts of 
equity, ſhall never have ſuch allowance, but 
have been adjudged to be againſt law. Chief 
juſtice Hobart, therefore, calls the chancery 
a fundamental court, as antient as the king- 
dom itſelf, referring, as plainly appears, to 
that equitable power of judicature, which 
our carlier princes were bound and accuſtom- 
ed to exerciſe, and which I have thus at- 
tempted to trace downwards from them. At 
preſent it ſtands uncontradicted on the re- 
cords of parliament, that “ the * conſtitution 
of this court was long before the conqueſt.” 
The neceſſity alone of ſuch judicial power 
might perhaps infer, that it was known and 


felt, however ſparingly exerted or imperfectly 


d 12 Co. 113. © Hob. 63. 
4 St. 13. C. II. ſt. 1. Ruff h. ſt. app. 178, 9. 


2 defined | 
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defined from the circumſtances of the times, 
in every age of our juridical polity. 


This will lead me, in the next lecture, to 
make ſome inquiry into the nature of equi- 
table juriſdiction in general, and as it is 
adopted and allowed to take place in this 
country, 


LECTURE 
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ETC TURE: . 


Of equity in general, and the Engliſh courts of 
equity, 


AVING in the laſt lecture treated 

hiſtorically of the lord chancellor's 
office, and attempted to trace the origin and 
ſource of his equitable juriſdiction, I am re- 
gularly led to conſider the general nature and 
neceſlity of ſuch courts of equity, and the 
chief properties, by which they are in this 
country characterized and diſtinguiſhed from 
courts of law. This ſeems neither an im- 
proper nor a miſplaced diſcuſſion, before we 
proceed farther in this courſe of ſtudies, more 
eſpecially, as in the following lecture I ſhall 
have occaſion to mention appeals from theſe 
courts of cquity. 


Equity is a judicial interpretation of laws, 
hich, preſuppoſing the legiſlator to have in- 
tended 
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tended what is juſt and right, purſues and ef- 
fectuates ſuch intention. The Ariſtotelian 
definition runs thus, © „ cw aun 7 Quo 1 rd 
iet, i N vb, I ENMEITEL d To K- 
zu, and the very nature of equity is the cor- 
rection of the law, wherein it is defective by 
reaſon of its univerſality. The thought is 
very ſagacious, and worthy of its great author; 
but is capable of more elucidation, than he 
ſtops to give it. By univerſality then is meant 
that the law deals in general expreſſions, at 
leaſt ſo far general, as to include ſome caſes 
within the words, which are not within the 
reaſon or ſpirit of its coercion, and to omit 
other caſes, which required the like provi- 
ſional inſtitutions. For it is impoſſible, that 
any premeditation ſhould diſcover, or ever fo 
voluminous a code expreſs, that endleſs ſeries 
of complicated occurrences, which may vary 
the moral fitneſs of applying poſitive ordinan- 
ces. In theſe inſtances the law, (or rather 
the words of it,) is defective, that is, in the 
original language of the definition, , it 
leaves out ſomething, which it is the pro- 
vince of equity to ſupply. Here then a judge 


* Ariſt, Ethic. Nicom. I. v. e. 14.— This definition is ap- 
proved by Puff. I. of n. & n. b. v. c. 12. f 21, and adopted by 
Grotius de æquitate. 


O ought 
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ought to interrogate himſelf, what the law- 
giver, as an upright man, would have decreed, 
if the caſe in queſtion had fallen within his 
foreſight and contemplation. Grotius, in his 
little treatiſe de æquitate, inforces the neceſ- 
ſity of thus recurring to equitable interpreta- 
tion with a fort of mathematical illuſtration, 
« Cum enim inæqualibus (ſays he) idem non 
Paſſit efſe equale, res autem ſepe ſunt inægualet, 
lex vero una ſemper atque eadem, neceſſario con- 
ſequitur, alia virtute opus efſe, que inaqualibus 
rebus ſuam cutque equalitatem præſtet, unde 

Lac virtus equitas Latinis, Gracis vero i= 
x dicitur. 


Equity, therefore, regarding the intent, and 
not ſcrupulouſly fettered by the letter of 
the law, has to this end a twofold opera- 
tion, ſometimes abridging the comprehenſive- 
neſs of the text, and ſometimes extending the 
words ſo as to include other caſes within pari- 


ty of reaſon, 


1. An inſtance * of the former kind may be 
found in one of our carlicſt and beſt reporters. 


v Pl, 465, 6. 


An 
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An old act of parliament provides, that goods 
reſcued from a ſhip, where there is no legal 
wreck, ſhall be delivered by the ſheriff to 
ſafe cuſtody, in order to their being claimed 
within a year and a day. Yet if the goods 
are periſhable, and the ſheriff ſells them, re- 
taining the value in their ſtead, the reſtrictive 
equity, (abridging the comprehenſiveneſs of 
the text, which happened not to make the 
due proviſion for periſhable commodities) 
teaches us, that he acts more agreeably to the 
intention of the lawgiver, who deſigned the 
benefit of the trading owner. | 


2. On the other hand © i lex eft ſpecia- 
lis et ratio ejus generalis, generaliter eſt accipien- 
da.” Thus © two antient ſtatutes reſpecting 
executors are conſtrued to extend to admini- 
ſtrators, ſince no poſſible reaſon can be ſug- 
geſted, why they ſhould be exempted from 
the ſame proviſional regulations. So in di- 
vers acts of parliament, the word © perſons” 
has been * holden to include corporations ; 


which is a larger ſenſe than it bears in ordi- 


© 2 Inſt. 43. 83. 10 Rep. 101. b. 
® Pl. 267. Hard, 211. © 1 Mod. 164. 


O2 nary 
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nary diſcourſe ; and our modern ſtatutes ſel- 
dom ſpeak a very technical language, 


A queſtion however ariſes, whether penal 
laws may be extended by equity; to which 
very reſpectable judges give their affirma- 
tion. It is true, an offender ſometimes may, 
by ſubtlety, evade the letter of the criminal 
code, and yet contract as great a ſhare of mo- 
ral guilt, as if he had tranſgreſſed expreſsly 
againſt the words of the law. But it does 
not follow, that the ſame meaſure of civil 
puniſhment ought to be inflicted. For that 
would render the enjoyment of life and liber- 
ty precarious and unſecure, depending on the 
degree of ſagacious underſtanding, on the 
paſſions alſo and prejudices of the judicial ma- 
giſtrate, and of courſe expoſed to continual 
and painful apprehenfions. The familiar in- 
ſtance therefore, ſelected by lord Bacon *, 
forces our aſſent, and illuſtrates the expe- 
dience of the doctrine, that penal ſanctions 
are not to be enhanced by equity. If the 
law be, (fays he) that for ſuch an offence a 
man ſhall loſe his right hand, and the offender 


f Grot. de quit. Pl. 467, 8. 
E Max, of the law reg. 12, 


hath 
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hath had his right hand before cut off in the 
wars, he ſhall not loſe his left hand, but the 
crime ſhall rather paſs without the puniſh- 
ment, which the law afligned, than the let- 
ter of the law ſhould be extended.” This is 
not merely a ſpeculative inſtance, invented 
by that great oracle of wiſdom, but the ſpe- 
cific puniſhment expreſsly ordained in the ſt. 
33 H. VIII. c. 12. All diſcretionary judica- 
ture, therefore, is with us (except as to the 
quantum of an amercement, the duration of 
penal impriſonment, or other corporal pu- 
niſhment, as whipping and the pillory, ſome- 
times ordered and ſometimes omitted) confin- 
ed to civil litigations reſpecting property. 
The rigor of penal laws may be mollified, but 
not enlarged, by equitable conſtruction. 


Having thus far conſidered the abridgment 
or extenſion of the legal text by judicial equi- 
ty, there is another part of the Ariſtotelian 
definition, which calls for ſome attention. 
Equity 1 aui, the correction of 
the law. This correction is not by way of 
control, but of expoſition: it does not op- 
pugn, but promote the meaning of the law. 


h V. 1 Black. comm. 88. 
O 3 For 
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For if the law, underſtood according to the 
unqueſtionable intention of the legiſlator, has 
deſcended to particulars, has deſcribed the 
very matter under conſideration, it is not in 
ſuch caſe defective by reaſon of its univerſali- 
ty, nor is there any room for the interpoſi- 
tion of equity, any warrant or authority for 
that kind of juridical! redreſs. We may indeed 
doubt, how far certain ordinances are conſo- 
nant to natural juſtice, but not whether they 
ought to be obeyed, (for that too is a momen- 

tous duty) unleſs they are plainly ſubverſive 
of ſome principle of divine or moral obliga- 
tion, and require us to act, rather than to ſuf- 
fer; and even then it is a matter of private 
conſcience, remote from the office of judicial 
magiſtracy ; which is conſtituted to declare, 
not to alter or infringe the law. Perquam 
durum eſt, ſed ita lex ſcripta eft,” is the popu- 
lar phraſe of Ulpian', in a caſe where the 
terms were ſufficiently explicit to exclude 
that equitable conſtruction, which reaſon 
would otherwiſe have dictated, By another 
Roman law, a minor was not to be intruſted 
with his property till he had completed 
twenty-five years of age. Let us ſuppoſe that 


P. I, Xl, t. 9. J. 12, : 
a guare 
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a guardian, fix days only before the appointed 


period, tranſmits to his ward the management 
of his eſtate, who ſquanders the patrimony by 
profuſe miſconduct. It is not likely, that the 
young heir would, during thoſe fix days, have 
acquired a much greater maturity of diſcre- 
tion. Yet Harmenopulus * writes, that the 
guardian is reſponſible for the diſſipated 
wealth. The law is ſufficiently explicit; 
there is no unforeſeen exigence of peculiar 
circumſtances ; and if the opinion of the le- 
giſlator himſelf could be demanded, he would 
probably anſwer, that his intention was to 
prohibit, and not to allow, every guardian to 
eſtimate the diſcretion of his ward. 


In like manner, the early Athenians enter- 
tained a general notion of judicial equity, as 
ſupplemental merely to their written laws. 
For their judges were ſworn to adminiſter 
relief according to the laws, where the laws 
were particularly explicit, and in other caſes 
to award the moſt equitable ſentence. 


* L. i. t. 1. 5 30.—“ Mn pale firarpursligor T5 1e- 
uu, not to make oſtentation of more humanity than the law.“ 
Nov. Ixxxii. c. 10. 

Pet, LI. Att. I. iv. t. 3. $ 6. 
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Theſe ſuggeſtions may concurrently ſerve 
to form ſome competent idea of general 
equity, as directing judicial determinations. 


Let us next take a view of equity in our 
municipal courts. 'The foundation and ori- 
gin of equitable juriſdiction in this country, 
hiſtorically ſpeaking, was fully diſcourſed on 
in the laſt lecture. It remains, that we at- 
tempt to delineate the chief properties, by 
which, at preſent, courts of equity are with 
us diſtinguiſhed from thoſe of law, 


SirJohn Trevor, after many years experience 
in his profeſſion as an advocate and a judge, 
deſcribes © equity in this country as qualify- 
ing, moderating, and reforming the rigor, 
hardneſs, and edge of the law, as aſſiſting it, 
where it is defective and weak, and defending 
it from crafty evaſions and new ſubtleties 
againſt the juſtice of it. 


We are not, however, to ſuppoſe all this 
accompliſhed by the unreſtrained arbitrament 


of the reigning judges. The uſe of prece- 


= Pr, Ch. 244. 


dents, 
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dents, and their binding authority, were under- 
ſtood ſoon after the practice of theſe juriſdic- 
tions became fo diffuſive, and equal reve- 
rence was paid to them in courts of equity as 
of law. Before the ſplendid abilities of lord 
Nottingham had ſhone forth in the court of 
chancery, and ſuggeſted to his ſucceſſors the 
outlines of a ſcientific ſyſtem, in a great" 
cauſe there depending, we find the chief juſ- 
tice of England referring himſelf to former 
adjudications. At which the other chief juſ- 
tice expreſſed ſome aſtoniſhment, urging this 
dilemma, that if any precedent could be pro- 
duced the ſame with the caſe before them, the 
reaſon and equity would be the fame in it- 
ſelf: and if the precedent be not the ſame, it 
is not to be cited, being not to that purpoſe. 
But the lord keeper, properly correcting him, 
faid, © certainly precedents are very neceſ- 
ſary and uſeful to us, for in them we may find 
the reaſons of the equity to guide us; and 
beſides, the authority of thoſe that made 
them, is much to be regarded: we ſhall /p- 
poſe, that they did it upon great conſideration 
and weighing of the matter ; and it would be 
very ſtrange and very ill, if we ſhould diſturb 


Mod. 307. 
and 
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and ſet afide what has been the courſe for a 
long ſeries of time and ages.” Thereupon 
it was ordered, that they ſhould be attended 
with precedents, before they gave their opi- 
nions. Since that time above a century has 
elapſed, during which the copious variety of 
ſuits determined in chancery has rendered its 
rules of deciſion proportionably leſs diſcre- 
tionary and vague. So that a perfectly new 
point, or res integra, as it is called, unaffected 
by former adjudications, occurs now very 
rarely in this court; and the ſtudious attend- 
ant frequently hears more caſes referred to and 
commented upon here than in courts of law. 
The wiſdom of the maxim, © fare deciſis, 
was neceſſary to be adopted, when the buſi- 
neſs of the court ſo extenſively increaſed, 
ſince otherwiſe we muſt have ſeen the utmoſt 
contradiction and uncertainty in our rules of 
property, and ſcarce any man could have re- 
lied on the ſtability of his own title. 


After theſe obſervations, it may well be 
aſked, how then are courts of equity in our 
country diſtinguiſhed from thoſe of law, ſince 
with us equity is become ſo ſyſtematic an 


inſtitution. 


. _ In 
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In the firſt place, it is well known to be 
the prerogative of the Engliſh courts of 
equity, to judge. without the intervention of 
a * jury. I ſhall not, however, enlarge upon 
this ſtriking variance, becauſe it would not 
much promote the ends of this diſcourſe, 
which is intended to illuſtrate what ſeems 
more in need of elucidation, 


In other reſpects then, our courts of equity 
at preſent differ from thoſe of law more in 
exterior matters of practice than in principle, 
and more in the mode of relief than in determin- 
ing the eſſential merits of the cauſe, as to the 
naked queſtion, who ſhall prevail in the liti- 
gation. The judgments of the common law 
are uniform, ſimple, and invariable, accord- 
ing to the nature of the action; as that the 
ſaid William recover ſeiſin, or his term of 
years, or his damages, (ſpecifying the ſum) by 
occaſion of the not performing the ſaid pro- 
miſes and undertakings; all which are put 
for examples. But equity modiſies the relief 
to anſwer all the particular exigencies of the 
cauſe fully and circumſtantially, makes bind- 


* Still, if an iſſue to be direed by a jury, to aſcertain an im- 
portant fact, eſpecially relating to lands, is applied for, it is rare» 
ly, if ever, refuſed, 

ws 
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ing and authoritative declarations concern- 
ing the rights alleged, directs many things 
to be mutually done and ſuffered, and chalks 
out the conduct to be reſpectively obſerved 
by the ſeveral parties to the ſuit ; who fre- 
quently are very numerous, and ſuſtain va- 
rious relations, ſome of the nominal defen- 
dants perhaps having the like intereſt and ob- 
ject as the plaintiff, and this alone creating a 
wide difference from actions at law. The 
due exerciſe of ſuch kind of judicial power 
is the common reſult of natural reaſon, and 
we not unfrequently hear illiterate jurymen 
{abnormes ſapientes attempting to uſurp 
the ſame juriſdiction, to make conditions 
with the litigants, and to decree what is juſt 
on both ſides. Vet, for inſtance, if a cove- 
nant be broken, the plaintiff at common law 
can only recover either the ſtipulated penalty 
for nonperformance contained in the deed, or 
damages to be aſſeſſed and appretiated by a 
verdict. Theſe remedies are juſtly thought 
inadequate. For the nonobſervance of ſome 
agreements can hardly be compenfated, or are 
not proper to be ſo, by pecuniary conſidera- 
tions : and conſcience obliges us, not only to 
make ſatisfaction, where we cannot ſpecifi- 
cally fulfil our contracts, but actually to ful- 

fil 
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fil them, when it is in our power. Courts of 
equity, therefore, have authority 7 inforce 
the ſpecific performance of agreements. But 
the exertion of ſuch authority may ſometimes 
be reſtrained by poſitive law, ſometimes 
abridged by the force of precedents, and 
ſometimes the court may voluntarily refrain 
its operations, where natural juſtice requires, 
that the contract, tho entered into, ſhould 
not be carried into execution. To enlarge 
on theſe topics is inconſiſtent with a general 
and elementary diſcourſe, and will occupy our 
attention, when I ſhall ſpeak more particu- 
larly of ſuits in equity. At preſent we may 
obſerve, that this power of modifying its de- 
crees, unlike the ſtated conciſeneſs and tradi- 
tionary forms of legal judgments, is manifeſt- 
ly eſſential to equity, and perhaps the moſt 
fruitful ſource of the buſineſs of thoſe courts. 
Hence it decrees an average or contribution to 
be made, in ſuch proportions as any loſs or 
burthen ought to be ſuſtained: as, where 
the goods of one merchant are thrown over- 
board in a ſtorm for the ſecurity of the other 
owners of the cargo ; or, * where two eſtates 
are incumbered with a joint charge, and the 


Mo. 297. Sho. ca. parl. 20. 12 Vern. 355. 
deviſee 
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deviſee of one pays the whole demand. Hence 
alſo it directs ſuch queſtions to be tried by a 
jury, which are proper to be aſcertained, and 
which, by the obſtinacy of parties, or other 
cauſes, could not eafily be put into a courſe of 
legal deciſion. Hence likewiſe it aſſiſts in 
the more eaſy partition of eſtates, (where the 
rights of the parties are complicated and em- 
barraſſed, and difficulties might ariſe in the 
proceeding at common law) in the recovery 
of ſimple contract debts, where judgment 
creditors have ſwept away the perſonal effects, 
in the taking of accounts, and in other in- 
ſtances, in which the purpoſes of juſtice 
could not be readily or effectually anſwered 
by a formal judgment at law. 


Thus alſo a prohibitory writ, called an in- 
junction, is more expeditiouſly and ſpecifically 
remedial in preventing the waſte and ſpolia- 
tion of eſtates, than redreſs by action at law. 
Injunctions are with equal reaſon granted to 
inhibit the ſudden and iniquitous diſſolution 
of a commercial partnerſhip, to ſtay proceed- 
ings at law, and in general to reſtrain any in- 
jury and miſchief, not eaſy to be repaired. I 
ſhall ſpeak more at large of injunction cauſes 


hereafter, and I only mention this branch of 
yy authority 
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authority now, as a means of diſplaying the 
general nature and utility of equitable juriſ- 
diction. In fine, the power of occaſionally 
preſcribing or forbidding particular things to 
be done or ſuffered, by a decree fam in perſo- 
nam quam in rem, ſeems to be the principal and 
eſſential characteriſtic, which in this country 
diſtinguiſhes courts of equity from thoſe of 
law. 


There is alſo another important difference, 
which does not however participate of the 
ſubſtance of equity ſo much as the former ; I 
mean, that in theſe courts the defendant is 
bound to make a diſcovery upon oath of the 
matters in litigation. The common law for- 
bids any man to be ſworn in his own cauſe: 
becauſe, adhering to general principles, it 
will not adminiſter temptation to perjury, 
And in courts of equity, certain bounds are 
{et to the requiſition. Whether the due limits 
are defined, is very difficult to aſcertain, The 
principal reſtrictions are, that no man is com- 
pellable to give any anſwer, whereby he 
might confeſs an indictable crime, or incur a 
penalty, nor, in general, to divulge the title of 
his eſtate. But to diſcover the conſideration 
of a bond, charged to be fraudulently obtain- 

ed, 
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ed, and to unravel other myſteries of circum- 
vention, in theſe and fimilar caſes, we may 
reaſonably hope, the practice is conducive to 
more good than evil, ard much oftener in- 
ſtrumental to the ends of juſtice, than ſub- 
ſervient to perjury and ſurreptitious conceal- 
ment. 


It is eaſy to conceive, how wide an extent 
of equitable juriſdiction depends on theſe two 
properties of modifying its decrees to the oc- 
caſion, and of compelling a diſcovery on the 
defendant's oath, 


The common obſervation, (which it is 
time now to take notice of) is, that fraud, 
accidents, and truſts, are the proper objects of 
this judicature. But it would be diſgrace- 
ful to our juridical polity, if a queſtion of 
fraud was ſafe from the inveſtigation of the 
ordinary tribunal. The truth is, it is decid- 
ed, and by the ſame criterions, except as to 
the advantage of a diſcovery by the defen- 
dant's oath, in every court. And as to acci- 
dents, he that reads the firſt caſe in Plowden's 
reports or commentaries, will ſee how ready 
the antient ſages of the law have been to re- 
lieve againſt the hardſhip of inevitable occur- 

rences. 
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rences. The diſtinction is, that equity exerts 
the two powers before ſpoken of, It firſt 
obtains a more full and eaſy diſcovery ; and 
then, by its particular mandates ſuited to the 
occaſion, decrees more adequate and effectual 
redreſs, courts of law being reſtricted to pre- 
ſcribed forms of judgment ; and as to caſes of 
accidents, requiring equitable relief, ſuch for- 
mal judgments would but rarely accompliſh 
the ends of juſtice by a final and perfect ad- 
juſtment of the matters in diſpute. 


Truſts indeed, without any reference to the 
diſtinct powers above deſcribed, are the * pe- 
culiar province of equity. Truſts in landed 
eſtates were foſtered and brought to maturity 
by the chancery, of which they have recipro- 
cally eſtabliſhed and advanced the juriſdiction, 
as was briefly intimated in the laſt lecture. 
Such truſts, in one point of view, ſerve to il- 
luſtrate the nature of our juridical equity. 
They follow the maxims of legal eſtates as 
nearly as poſſible, that there may not be two 
rules of landed property. But if the perſon 
intitled to the fiduciary profits, (called in a 
barbarous diale& © the cejtuy que truſt” re- 


Per Coke C. J. 2 Bul. 337. 
P quires 
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quires the actual legal ſeiſin of the eſtate, he 
muſt obtain it by ſuit in equity: the truſtees 
cannot be compelled to give it up by any court 
of law. 


It is owing perhaps partly to this ſource, 
conſidering an executor as a truſtee, and part- 
ly to the frequency of eccleſiaſtical chancel- 
lors, that courts of equity inforce the pay- 
ment of legacies. If it be a mere perſonal be- 
queſt, they have a concurrent juriſdiction 
with the ſpiritual judge. But if the legacy 
is to ariſe from lands, to be fold for that 
purpoſe, or charged therewith, it can * on- 
ly be demanded and recovered in a court of 


equity. 


Subtraction of tithes opens another large 
field of litigation in courts of equity. Their 
juriſdiction in this reſpect, eſpecially in ſuits 
for ſmall tithes, was formerly doubted, but 
is now firmly ſettled. Theſe cauſes ſeem to 
have been introduced into. the chancery and 
exchequer, by the preference given to them, 
as having more extenſive powers than the 
ſpiritual court, and being competent alſo to 


Hob. 265. * 2 Ca. ch. 237. Hard. 329. 
compel 
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compel a diſcovery by the oath of the party 
as to the quantum of the tithes due, to de- 
cree an account to be taken thereof, and to 
put any pretended modus or compoſition into 
a proper form to be tried by a jury, none of 
which advantages were attainable in courts of 
law. But as it is a maxim, that equity will 
not aſſiſt in the recovery of penalties and for- 
feitures, the ſuitor " muſt pray relief only for 
the ſingle value, waiving any right to the 
treble value of the tithes, which he has by © 
ſtatute. 


Another great occaſion for reſorting to 
courts of equity happens, where it is thought 
neceſſary for a wife to inſtitute a ſuit againſt 
her huſband, which is invariably diſallowed 
by the rules and maxims of the common 
law: 


It ſeems indeed the better opinion, that a 
demand of alimony, merely as ſuch, can only 
be made in the eccleſiaſtical court. For it is 
a conſequent of ſeparation or divorce: and in 
general, matrimonial cauſes are appropriated to 


v 1 Vern, 66. Bunb. 193. *2&38E.VI.c. 13. 
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that tribunal. But” if the huſband has con- 
tracted with a third perſen to allow his wife a 
ſeparate maintenance, ſhe may by her next 
Friend (as he is called in the proceedings, that 
is *, any friend whom ſhe chooſes to employ, 
being of ſufficient ſubſtance to anſwer the 
coſts) file a bill in chancery for the perform- 
ance of ſuch agreement. For to inforce the 
ſpecific execution of any covenants is in the 
power of no other courts but thoſe of equity: 
the articles therefore would otherwiſe be a 
mere nullity: and this is not a decree of ali- 
mony as ſuch, and conſequently does not in- 
vade the juriſdiction of the ſpiritual judge. 
In like manner, where the matter in queſtion 
may properly fall under the idea of directing 
the execution of a * truſt, that effectually at- 
taches the interpoſition of equity, and enables 
the wife to obtain a ſeparate maintenance by 
decree in thoſe courts. Here alſo may be 
mentioned the power exerted by the chan- 
cery of requiring a huſband to make an ade- 
quate ſettlement on his wife, when he ſues 


for her portion, or a legacy bequeathed to her, 


Pr. ch, 496. Gilb. 152. z 1 Atk. 570. 

* 2 Vern. 493. Gilb. 1. 

b 2 Wms. 639. 3 Wms. 202 ; but not in favour of children 
only after the wife's death. (Ambl. 509, 510.) 
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the court withholding the voluntary aid of its 
juriſdiction, till ſuch terms are complied with, 
and approved; unleſs, being examined, ſhe 
voluntarily renounces ſuch proviſion, 


Such are ſome of the principal occaſions on 
which courts of equity exerciſe their judicial 
authority. 


The reſtraint, or abridgment, of their ju- 
riſdiction, is no other than what was previouſly 
ſhewn to conſtitute the nature of equity in 
general ; which is calculated to expound, not 
to alter, the law. Theſe courts therefore can- 
not relieve againſt an a& of parliament. As,* if a 
ſtatutemakes the leaſe of an eccleſiaſtical perſon 
void, equity has no power to enforce it againſt 
the ſucceſſor in the leſſor's benefice. But the 
beneficial powers of an act of parliament may 
be extended by liberal conſtruction: of which, 
that for ſupplying the metropolis with water 
affords a perſpicuous example. The ſtatute 
mentions the bringing of the water in a trench 
ten feet wide of brick or ſtone. This has 
been conſtrued to authoriſe the laying of pipes, 
the intent being to give a power in the foil 


© 1 Chanc. ca. 227. « 2 Vern. 431. 
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of others, for a ſpace not exceeding the mea- 
ſure of ten feet. The ſame ſtatute ſpeaks 
only of the north parts of the city: yet other 
places have by equitable interpretation been 
included in the ſame ſalutary proviſions. 


In like manner equity cannot oppugn a 
fundamental maxim of the common law. It* 
cannot therefore change or violate thoſe ca- 
nons of inheritance which govern the title by 
deſcent in this country, even where the eſtate 
is in the hands of truſtees, and conſequently 
in a peculiar degree ſubject to the immediate 
influence of this juriſdiction. So the rule}, 
that the firſt deed and the laſt will are to take 
place, cannot be infringed in equity. There 
is no claſhing of deciſions. The difference 
is, that our courts of equity can give more 
perfect and multiform relief. Where a plain 
ſimple judgment would anſwer the ends of 
juſtice, the ſame determination would be had . 
in all courts. Beſides which, it would require 
ſome ſpecial grounds to warrant the bringing 
of ſuch a cauſe into the equitable juriſdiction, 
which is only in aid of the legal tribunal. 
That kind of general equity, ſpoken of in the 


* 2 Wms. 713. ' 2 Vern. 473. 
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beginning of this lecture, hath, at different 
ſeaſons, from the earlieſt times, and, of late 
years, very uniformly, prevailed in our legal 
courts, having been introduced partly by the 
ſpontaneous liberality of judges, and partly 
by poſitive ſtatutes, and the judicial conſtruc- 
tion of them. Equity however, as admini- 
ſtered in our courts of that kind, is ſtill diſ- 
tinguiſhed by its original and animating prin- 
ciple, that no right ſhould be without an ade- 
quate remedy. There are till caſes of injuſtice 
where thoſe courts only can give any relief. 
But the great maſs of equitable juriſdiction 
ariſes from caſes reducible to the heads above- 
mentioned, in which it exerts the diſtinct 
powers before ſpoken of, and in which redreſs 
at law is either adequate, or eventually pre- 
cluded. 


That law and equity ſhould in this country 
nominally be the province of different courts, 
hath often been thought a paradox, not eaſily 
comprehended by perſons, unconverſant with 
forenſic proceedings, nor eaſily ſolved by thoſe 
who are acquainted with them. Yet this 
diſpenſation forms a great outline in the ſtudy 
of our laws, and as ſuch deſerves diligent and 
early attention, If the foregoing diſcourſe 

P4 has 
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has failed of properly elucidating the diſtinc- 
tions which prevail between our courts of law 
and equity, the propoſed utility, and the ac- 
knowledged difficulty, of the undertaking, 
muſt jointly apologize for its defects. 


There remains to be conſidered in the next 
lecture the higheſt judicature, known to this 
country, the final court of appeal both from 
deciſions in matters of equity, and from judg- 
ments at law. 


I, LC. 


[ arp J 


EE CT URS. FRE 


Of the civil judicature of the lords in 


parhament. 


HILE ſome diſpute the democra- 

tical part of the antient conſtitution, 
and ſome on the other hand depreciate the 
power of our early monarchs, it ſeems the 
univerſal perſuation, that the intermediate 
branch of the legiſlature, as conſiſting of pre- 
lates of the church and temporal nobility, 
derives from very diſtant ages its preſent au- 
thority and ſplendor. 


The judicial character of this auguſt aſ- 
ſembly is, in general, treated only as the re- 
mains of that ample dominion which was 
eſtabliſhed under the Norman conqueror, and 
for ſome reigns afterwards reſided in the aula 
regis. The grandees of the realm were judges 
of that court, and therefore have reaſonably 
been ſuppoſed to retain ſuch powers of juriſ- 
diction as have not been expreſsly deputed and 

diſtributed 
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diſtributed to inferior tribunals. Yet this 
illuſtrious judicature may, I think, be referred 
to ſtill higher antiquity, the reſearch ending 
in the firſt traces amongſt us of civil ſub- 
ordination. Selden * ſpeaks of memorials of 
cauſes determined in the witenagemote of the 
Anglo-Saxon thanes : and it. is mentioned, in 
the laws of Edward the confeſſor, to be the 
duty of a king, (as I have before had occaſion 
to obſerve) © judicium refum in regno facere, 
& juſtitiam per conſilium PROCERUM regnt ſui 
tenere. The power of deciding litigious 
_ controverſies is one of the moſt natural and 
original exerciſes of general ſovereignty. We 
can hardly believe that juſtice was always diſ- 
penſed in every county court to the ſatisfac- 
tion of each party. It is highly probable, 
if not certain, as I have before intimated, that 
thoſe, who thought themſelves aggrieved, re- 
ſorted to the king for redreſs, (there being no 
intermediate juriſdiction) and that their com- 
plaints were anſwered by advice of the mag- 
nates regni, at ſuch ſeaſons when the exigence 
of public affairs inforced their attendance on 
their ſovereign. | 


» Vol. II. p. 666 Kc. (Wilk. ed.) 
» Wilk. Ll, Anglo-Sax. 200. 
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The aula regis probably had cognizance 
over cauſes by petition, in the firſt inſtance, 
and without any proceſs, or previous ſentence, 
in the inferior courts. But whether the an- 
tient proceres regni, either before the eſta- 
bltiſhment of that Norman tribunal, or after 
the diſperſion of its powers, exerciſed the 
ſame kind of original juriſdiction, may well 
be doubted. However the lords of parlia- 
ment, very early at leaſt, declined to adjudge 
cauſes which had not been antecedently heard 
before the ordinary courts, then inſtituted. Tho 
they were frequently reſorted to at the original 
commencement of ſuits, they conſtantly re- 
mitted the ſuitors to the remedies provided in 
the common courſe of law, affirming, that 
the ſubject of their application was not pro- 
per for a petition to parliament. Sir Mat- 
thew © Hale takes notice, that theſe anſwers 
were not merely the bene placita of the lords, 
but de jure, and on ſeveral accounts import- 
antly beneficial to the people of the realm. 
Yet ſuch petitions, from the reign of Edward 
the firſt to that of Henry the ſixth, conti- 
nued to be preſented, and to receive the ſame 
diſcountenance. The ſupreme judicature 


© Hiſt. com. law. c. 3. 
therefore, 
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therefore, of which we are treating, is, and 
for many ages hath been, wholly converſant 
about litigations, commenced originally before 
inferior tribunals. For I am ſpeaking of its 
civil juriſdiction, and have reſerved its pro- 
ceedings in criminal trials, to be diſcourſed of 
at large under my third general diviſion of 
ACTIONS. 


Where difficulty of any kind obſtructed 
the adminiſtration of juſtice, cauſes * might, 
by the common law, be adjourned into the 
lords houſe of parliament. A ſtatute of Ed- 
ward the third provided for the intervals, when 
the legiſlature was not convened, by enacting, 
that at every ſeſſion a prelate, two earls, and 
two barons, ſhould be choſen to hear the pe- 
titions of thoſe who ſhould complain of griev- 
ances and delays of judgment, from whatever 
cauſe ariſing : and theſe commiſſioners, with 
the afliſtance of the chiefs of the law, ſhould 
have authority to award ſuitable redreſs. The 
ſtatute appoints by name the firſt five lords, 
who were intruſted with this viſitatorial ſuper- 
intendence of the courts, namely the archbi- 
ſhop of Canterbury, the earls of Arundel and 


6 1 Inſt. 72. a. © 14 E. III. ſt. 1. e. 5. 
Huntingdon, 
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Huntingdon, lord Wake, and lord Ralph 
Baſſet: but whether they ever acted does not 
appear. The contrary rather may be inferred, 
from a * caſe that happened only eight years 
after paſſing that law. A writ of error was 
brought in the houſe of lords in the accuſ- 
tomed form, and the king appointed certain 
earls and barons, with the intervention of the 
judges, to determine the cauſe. In the inte- 
rim the parliament was diflolved. Hereupon 
it was apprehended, that theſe commiſſioners 
were unauthoriſed to proceed, for the judg- 
ment to be given was to be the. judgment of 
a parliament, that is, was to be pronounced. 
during the ſeſſion. It is plain, the juriſdic- 
tion, delegated in this caſe, was not in pur- 
ſuance of the ſtatute referred to; for the lords. 
acting under that law feem clearly to have 
authority to proceed in times of the legiſla- 
ture's receſs; and if the difficulty was too 
great to be determined by them, then only 
they were to report it at the next parliament 
for final deciſion. The proviſion however, 
among many other inſtances, ſhews the great 
carefulneſs of our antient legiſlators to guard 


againſt the poſſibility of oppreſſion in juridi- 


f Yearb, H. 22 E. III. z. 
cal 
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cal matters, and to © * ſee that ſuch as were 
in need and neceſſity had right.” Parlia- 
ments were then frequent. By a * ſtatute 
lately made, they were to be holden annually 
or oftener, end from that, or other cauſes, 
this new juridical eftabl:ſhment, if it ever had 
any effectual operation, ſeems to have fallen 
into difuſe. Judgments have not been thought 
wilfully delayed by the courts, and where 
they have been deemed erroneouſly given, re- 
dreſs has been patiently waited for till the 
next parliament, and then ſought in the man- 
ner hereinafter to be mentioned. Other miſ- 
conduct of judges has been occaſionally in- 
quired of in the houſe of commons: but of 
this few inſtances are recorded ; thoſe, who 
have filled the ſuperior courts of juſtice, in 
different ages, have, in general, intitled them- 
ſelves to the eſteem and gratitude of the 
nation. 


There was 'a judicial order made by the 
lords in parliament in the reign of Henry the 
ſixth, too ſtriking to be omitted, tho fo far 


t Pſ. 82. v. 3. 4 E. III. c. 14. 12 Parl. 
hiſt. 287, 8. 3 Seld. 1523, 4, 5. (Wilk. ed.) 


from 
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from being of any avail as a precedent or legal 
authority, that it ſerves to form a contraſt to 
modern practice and opinions. The com- 
mons coming to the lords' houſe complained, 
that Thomas Thorpe, their ſpeaker, was de- 
tained in the priſon of the Fleet. Upon this 
repreſentation, the duke of York, who was 
intitled preſident of that parliament, declared, 
that, before the commencement of the ſeſ- 
fion, he brought an action againſt Thorpe 
for taking his goods, and recovered damages 
to the amount of a thouſand pounds, and 
that, in caſe the defendant ſhould be releaſed, 
he ſhould be without remedy for obtaining the 
faid ſum. After conſulting with the judges, 
whoſe anſwer was not very explicit, the lords 
came to a reſolution, that Thomas Thorpe 
ſhould continue in cuſtody, notwithſtanding 
his privilege as a member, and even ſpeaker 
of the houſe of commons, The repreſenta- 
tives of the people acquieſced, and meekly 
choſe another ſpeaker. Unleſs we can pro- 
perly attribute this proceeding wholly to the 
duke of York's tyrannic influence, it ſerves to 
illuſtrate the heighth of ariſtocratical power in 
this country, before the family of Tudor ac- 
ceded to. the throne, 

P 8 It 


] 
| 
| 
| 
| 
| 


224 Of the civil juriſditiom of I ET. 8 


It is time to advert to the preſent ſyſtem of 
Judicature exerciſed in parliament. This is 
of two ſpecies, perfectly diſtinct; legal, on 
writs of error from courts of law, and equi- 
table, on appeals from courts of equity. 


I. ; The regular courſe of the former ſeems 
to be as follows: If a judgment, apprehend- 
ed wrongful and illegal, be given in the king's 
bench, the party thinking himſelf aggrieved 
may, upon a petition of right made to the 

king, (which petitioning is not, ſays fir Ed- 
ward Coke, ex debito juſtitiæ, but for decency, 
becauſe ſuch judgment was coram rege, and 
which form, having been thus introduced, is 
ſtill preſerved) and upon his anſwer thereun- 
to“ * fat juſtitia, have a writ of error directed 
to the chief juſtice of the king's bench, for 
removing the record without delay, in præſens 
parliamentum, and thereupon the roll itſelf, 
and a tranſcript in parchment, is to be brought 
by him into the lords' houſe, and after the tran- 


j 4 Inſt. 21. 3 Seld. 1525, 6. (Wilk. ed.) 2 Bul. 162. 
Mo. 834——The courſe there deſcribed is ſtill adhered to. 
* Now in Engliſh, “ let a writ of error iſſue as prayed,” or 
to that effect. 
That is in parliament time; in its receſs it is made return- 
able on the day of prorogation, and rs diſſolution, on the day 
in the writ of ſummons, 


ſcript 
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ſcript is examined with the record, " the chief 
Juſtice carrieth back the record itſelf into the 
king's bench; and then the plaintiff is to aſ- 
ſign the errors. This aſſignment of errors 
is to be in writing, and left with the * clerk of 
the parliament. The * adverſe party denies, 
that © there is any error,” and prays © that 
the court of our lord the king, before the 
king in his parliament, may examine the re- 
cord, proceſs, and matters for error aſſigned, 
and that the former judgment may in all 
things be affirmed.” This is called joinder 
in error. Queſtions of fact are not examin- 
able in this channel of juriſdiction. 


The judicial power is only in the lords. But 
legally and virtually it is the judgment of the 
king, as well as of the lords, and perhaps too, 


m 1 Rol. 14. where the contradiction given by the court ap- 
pears to go only to the words © /b figille,” Noy 76. 

n Yearb. P. 1 H. VII. 19. b. 

* This officer gives notice to the adverſe party, which prac- 
rice has come into the place of the Aci. fa. ad aud. Such ci. fa. 
might perhaps (during a receſs) have been made returnable at 
the next parliament, or ſeſſion of parliament, generally; (1 Mod. 
106, Dy. 375. a.) but it ſeems more reaſonable, if the day of 
the next meeting was known, to mention a day certain, accord- 
ing to the precedent, (Reg. Brev. 17. b.) and the practice in the 
kiag*s bench. (3 Black. comm. app. xxv. Att. pr. B. R. vol. ii.) 

P 2 Saund. 224. 

* Skin. 523. 3 Sal. 145, 6. 


Q ſays 
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ſays chief juſtice Holt, of the commons: 
altho it was declared in the firſt year of 
Henry the fourth, that all judgments ap- 
pertained to the king and lords, and not to 
them. 


Selden * obſerves, that the lords have 
power to make a delegation of their juriſdie- 
tion to a perſon choſen out of themſelves, as 
a ſteward, to judge for them. That moſt 
learned and elaborate compiler ſometimes 
ſpeaks unmethodically and promiſcuouſly of 
their civil and criminal judicature. If the 
Latin quotation, which he adduces, affects 
the preſent ſubject, it only ſhews, that the 
lords may, if they pleaſe, in civil matters, like 
as in trials for offences, appoint a ſteward to 
preſide, © gur cum dominis ſpiritualibus et tem- 
poralibus per conſilium juſtitiariorum procedat 
ad errorem corrigendum.” That inſtrument 
however, as well as the caſe of Thomas 
Thorpe, and one, that I cited from the year- 
books, prove how conſtantly the judges were 


r Ld. Raym. 15. 2 Salk 510, 


* Pryn, ed. Cot. abr. rec. 392.—lt was not ſo declared 
by the commons, as mentioned Sho. ca. parl. $1, 
t 3 Seld. 1526. (Wilk. ed.) 


called 
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called in to give their aſſiſtance, and how great 
deference was paid to them in the exerciſe of 
parliamentary juriſdiction. 


The cauſe is determined by the majority of 
the lords preſent, however ſinall the number, 
no proxies being allowed, as I Deen have had 
occaſion to remark. 


As to the judgment itſelf, it may often * 
happen, that a ſimple judgment of affirmance 
or reverſal will not avail, but that the fame 
ſentence ought to be given, which ſhould 
have been pronounced by the inferior court, 
Thus, in the action of ejectment, the preſcrib- 
ed judgment; if for the plaintiff, is that he 
recover his term in the eſtate in queſtion ; if 
for the defendant, it is formally entered, that 
the plaintiff take nothing by his writ, If 
then in this action a prior judgment is given 
for the defendant, which is deemed errone- 

ous 


® Sho. ca. parl. 57. 4 Mod. 127. Skin. 515. 1 Sal. 401. 
403. Carth. 180. 2 Saund. 25, 7. Parker againſt Wells, 
Houſe of lords 15 May 1787. 3 Cro. 512. 

gut if the prior judgment, deemed erroneous, be given for 
the plaintiff, it is ſufficient ſimply to reverſe it. (Pugh and ano- 
ther againſt Goodtitle on the demiſe of Bailey. Houſe of lords 
15 May 1787.) So if judgment be given in the exchequer for 
the plaintiff, reverſed in the exchequer chamber, and that re- 

Q2 verſal 
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ous by the lords, it is not ſufficient, it is not 
going far enough, merely to reverſe it, but 
there ought to be added, that the plaintiff re- 
cover his term, being the judgment which 
ought originally to have been given. If the 
lords negle& to make this order, it cannot be 
ſupplied in the court below, but the ſuit- 
or muſt again reſort to their bar to rectify 
the omiſſion ; which ” has been done by mo- 
tion in parliament before the remitting of the 
tranſcript of the record back into the king's 
bench was entered in that court. 


The judgments, which are immediately ex- 
aminable by writ of error in parliament, are 
given in the king's bench, or in one of the ſe- 
veral courts of exchequer chamber, mention- 
ed in a former lecture. If an action be pro- 
ſecuted in the king's bench, by original writ 
out of chancery, recourſe muſt be had direct- 
ly to the houſe of lords. But in caſes where 


verſal approved by the lords, it is ſufficient, that ſuch ſecond 
judgment be affirmed. (Sutton againſt Johnitone. Houſe of lords 
22 May 1787.) Or if judgment below be given for the plaintiff, 
and deemed right, it need only be affirmed. (Eaſt India Com- 
pany againſt Tod, Houſe of lords 20 May 1788.) So if two 
former judgments concur and are deemed right, they need only 
be affirmed, but probably diſcretionary colts would be awarded. 
(Foley againſt Burnell and another. Houſe of lords 27 April 
1789. Sho. ca. parl. 110. 4 Mod. 127, 2 Saund, 225.) 
Y Sho. ca. parl. 57. 
the 
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the ſt. 27 Eliz. c. 8. allows the exchequer 
chamber, thereby created, to interpoſe, it 
only gives the election to the party thinking 
himſelf aggrieved, and does not take away the 
common law method of relief in parliament. 
Indeed it has been doubted *, whether this 
court of exchequer chamber did not come in- 


to the place of parliamentary correction of 


erroneous judgments : but it is now clearly 
agreed and ſettled to be, it reſorted to, an in- 
termediate tribunal. The court of exche- 
quer chamber, conſtituted by the ſt. 31 E. 
III. c. 12, has been determined to be a ne- 
ceſſary ſtage between the law fide of the ex- 
chequer, and the houſe of lords. We may 
remember, that there is a third court of ex- 


* Sho. ca. parl. 56, 

* 2 Keb. 91. Sho. ca. parl. 110. 

b 2 Sal. 511. Sho, ca. parl. 56.— And writs of error are 
not to be brought per /a/tum into the lords“ houſe. The king's 
bench is the general court, through which they muſt paſs, from 
inferior judicatures. But ſee, as a particular inſtance, the caſe 
of Harriſon againſt Evans, (6 Br. ca. parl. 181 &c.) where on 
a judgment in the ſheriff's cpurt of London, a writ of error 
was returnable in the court of huſtings there, and on the judg- 
ment of that court a ſpecial commiſſion of errors was directed 
to five of the twelve judges, or any two of them, upon whoſe 
judgment a writ of error was brought returnable in parliament. 
The lords have entertained an appeal from an inferior court of 
equity, per /altum, and without paſſing through the chancery. 
(Dougl. 6.) They have alſo entertained an appeal in a prize 
cauſe from the court of ſeſſion of Scotland, and reverſed the former 
ſentence, (Hendricks and others againſt Cunningham and 
others. Houſe of lords, 2 May 1783.) 
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chequer chamber, ſubſiſting by the common 
law, holden before all the judges of Eng- 
land, into which cauſes may be adjourned 
before judgment, on account of their great 
weight and difficulty, and from which alſo a 
writ of error is returnable in parliament. 


In the fourteenth year of queen Elizabeth, 
a writ of error, trom the law fide of the chan- 
cery, was brought in the king's bench, where 
the prior judgment was reverſed. This caſe, 
however, and other authorities, being cited 
before lord keeper North, he declared, that 

the judgments, even on the law ſide of his 
court, were not liable to be reviewed in the 
king's bench, and that he would grant in- 
junctions againſt all ſuch writs of error. Sir 
William Blackſtone * differs from this judicial 
opinion, which ſeems to him not well conſider- 
ed. I ſhall not preſume to arbitrate in this con- 
troverſy, obſerving only that there are ſeveral 
reſpectable authorities in confirmation of the 
lord keeper's doctrine, as well as thoſe alleged 


by the learned commentator in oppoſition 
to it. 


* Dy. 315. a. pl. 393. 4 Inſt, 80. 

* 1Vern. 131. Eq. ca. abr. 129. * 3 Black. comm. 48. 

Lamb. Archion. 6g, Per Choke Yearb. 37 H. VI. 13, b. 
& 11 E. IV. 9. a. Br. t. error, pl. 95. 1 R. A. 745. 


Laſtly, 
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Laſtly, as to the common pleas, * it has 
been ſettled, at leaſt ever ſince the reign of 
Edward the third, that judgments there given 
cannot be examined per /a/tum in the lords' 
houſe, but muſt paſs the king's bench, and 
be there previouſly reverſed or affirmed. 


This final reſort to parliamentary deciſion, 
by writ of error, to reviſe judgments at law, is 
of the earlieſt antiquity, not owing jts origin 
to any poſitive ſtatute, nor determinable to any 
certain period. It ſeems indeed, by the prin- 
ciples of our government, hardly capable of 
reſtraint or diminution. The ſt. 4 H. IV. 
c. 23. which was paſſed to prevent the irre- 
gular re- examination of judgments given in 
the king's courts, and which recites, as the 
grievance to he remedied, that, after ſuch 
judgments, parties were brought ſometimes 
before the king, ſometimes before his council, 
and ſometimes before the parliament, expreſs- 
ly faves the proceeding by writ of error; 
which exception refers (notwithſtanding the 
former expreſſions) ta this high tribunal, as 
well as to inferior judicatures. This judicial 
ſupremacy of the lords was at all times, before 


t 3 Seld. 1525, 6. (Wilk. ed.) 
Q4 and 
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and ſince the paſſing of that law, alike undiſ- 
puted and undoubted. 


II. I am ſecondly to ſpeak of appeals to 
parliament from courts of equity; which 
practice was introduced much later into our 
juridical conſtitution. | Fi 


Near the end of the reign of queen Eliza- 
beth, an' appeal from a decree in chancery 
was, upon petition, remitted by her to the 
twelve judges. Such reference ſeems, on ſe- 
veral accounts, highly inconvenient : whether 
it ever was repeated, does not appear. The 
preſent mode of appeal, however, was, by de- 
grees, juſtly ſubſtituted in its room. Here the 
juriſdiction of the lords is more ample and 
uncircumſcribed in extent, comprehending all 
interlocutory orders as well as the final de- 
cree, and including a power of reforming and 
modelling the neceſſary relief. Of the com- 
mencement of theſe appeals, the late lord 
chief baron Gilbert gives the following ac- 
count : © Towards * the latter end of king 


bd 3 Bul. 118. Gilb. chanc. 190, 1. 
* Others carry it back to the twenty-firſt year of king James 
the fut. (Sho. ca. perl. 81.) : 
Charles 
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Charles the firſt, (ſays he) the houſe of lords 
aſſerted their juriſdiction of hearing appeals 
frony the chancery, which they do upon a 
paper petition, without any writ directed 
from the king ; and for this their foundation 
is, that they are the great court.of the king, 
(referring, I preſume, to the aula regis, and 
porhaps to the times preceding it) and that 
therefore the chancery is derived out of it, and 
by conſequence that a petition will bring the 
cauſe and record before them. This was 
long controverted by the commons in the 
reign of Charles the ſecond, but is now pret- 
ty well ſubmitted to, becauſe it has been 
thought too much, that the chancellor ſhould 
bind the whole property of the kingdom 
without appeal.” The learned judge alludes 
principally, I apprehend, to the caſe of fir 
John Fagg ”", a member of the houſe of com- 
mons, againſt whom the lords entertained an 
appeal from a decree in chancery. The com- 
mons, after examination, committed the ad- 
vocates employed. Then they prohibited the 
reſpondent from making his defence at the 


The proceedings in a court of equity are now frequently 
ſtiled records, in a ſenſe leſs proper, than thoſe had in legal courts 
of record. (V. Dougl. 5, 6.) 

= Grey's debates, vol. ui. & iv. 


lords” 
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lords' bar, and determined the proſecuting of 
ſuch appeal to be a breach of privilege, 
Theſe meaſures were ſoon followed by re- 
ſolution, that whoſoever ſhould ſolicit, plead, 
or proſecute any appeal againſt any commoner 
of England, from any court of equity, before 
the houſe of lords, ſhould be deemed and 
taken a betrayer of the rights and liberties of 
the commons of England. Laſtly they voted 
the proſecutor of the appeal into the cuſtody 
of their ſerjeant at arms. This overflowing 
violence at length ſubſided. There was, I 
believe, no ſubſequent contention between the 
houſes on this ſubject: and in ane caſe of great 
moment, the commons are ſaid © expreſsly to 
have recogniſed the judicature claimed. 


I ſhall mention another ſtruggle, in which 
the lords were afterwards engaged for their 
equitable juriſdiction (altho the object of it 
hath ſince been ceded) againſt the lords of 
Ireland. The judgments of the king's bench 
there had always been examinable, by writs 
of error, in the king's bench in England. 
This * ſeems to have been well eſtabliſhed in 


Sho. ca. parl. $1, * Yearb. 37. Aſſize 5. 
practice 
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practice in the reign of Edward the third, if 
not much earlier; for ” authorities are cited 
of the fifth year of Edward the ſecond. Yet 
* Iriſh parliaments were frequently convoked, 
tho * ſometimes their chieftains or grandees 
were ſummoned to the Engliſh councils. 
When * therefore the king's bench in Eng- 
land, under Henry the ſixth, refuſed to meddle 
with a writ of error from the Iriſh parlia- 
ment, the reaſon ſeems to have been, that it 
ought to have been brought hither immedi- 
ately, paſſing by the lords of that kingdom. 
The * principles, on which writs of error 
from Ireland are founded, ſeem fully to au- 
thoriſe appeals alſo from the chancery there 
to the court of parliament of Great Britain: 
and ſuch appeals are ſaid to have been eſta- 
bliſhed in conſtant practice before and at the 
time when the conteſt aroſe. This happened, 
towards the latter end of the laſt century, in 
the caſe of the biſhop of Derry, who had 
appealed to the lords of Ireland, from a de- 
cree made in the chancery of that realm. 
The lords of the Engliſh parliament reſoly- . 


F. N. B. 51. 1 Rol. 17. 2 4 Inſt, 350, Ibid. 
* Prynne's animad. 313, 4. Sho. ca. Parl. 82. 

t Vau. 402. 1 Rol. 17. * Sho. ca, parl. $1. 

* Sho. ca. parl. 83. 
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ed, after great deliberation, that ſuch pro- 
ceedings before the Iriſh lords were coram non 
judice, and conſequently null and void. On 
the other hand, by a ” vote paſſed many years 
afterwards, the Iriſh lords denied the juriſ- 
diction claimed in this iſland, adding, that 
whoever ſhould make ſuch appeal, ſhould be 
deemed an enemy to his country. An end 
was put to the competition, for a time, by the 
ſt. 6 G. I. c. 5. which declares, that the houſe 
of lords in Ireland hath no juriſdiction to 
affirm or reverſe any judgment, ſentence, or 
decree given in any court within that king- 
dom. But this law hath been fince * repcal- 
ed: and the final judicial power in Ireland, 
in reſpect to courts of law and equity, now 
reſts with the lords of that parliament. 


The appeal from the exchequer, ſitting as 
a court of equity, is immediately to the houſe 
of lords; which mode of proceeding ſeems 
quietly to have followed the eſtabliſhment of 
the juriſdiction over the chancery. 


Y 25 Sept. 1715. acc. to 4 Com. dig. 319. 
z St. 22 G. III. c. 53.— The whole of this Jaw, includ- 
ing title, preamble, and words of courſe, is about nine lines. 


9 | But 
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But the lords * cannot reviſe a ſentence 
given by the delegates in eccleſiaſtical cauſes, 
acting within the ſphere of their juriſdiction. 
For the * ſtatute, which conftitutes or declares 
their authority, ordains, that their determi- 
nation ſhall be finally concluſive. This © rule 
ſeems not to extend to another court, created 
by act of parliament, namely that which has 
cognizance of what are called charitable uſes. 
For the ſtatute *, upon which that new juriſ- 
diction is founded, only makes the decrees of 
the commiſſioners valid, till they are con- 
firmed, altered, or vacated by the chancellor: 
after which, it ſeems they may be reviewed by 
the lords in parliament. It is now however 
the uſual courſe to inforce the due execution 
of charitable uſes by immediately reſorting to 
the chancery, without proceeding at all be- 
fore commiſſioners authoriſed under the ſta- 
tute, according to which modern practice, 
there is no doubt of the power of appeal to 
the houſe of lords. 


Delays on writs of error have always been 
very much diſcountenanced by the twelve 


* 2 Vern, 118. > 25 H. VIII. c. 19. © Sho. ca. 
parl. 110. 2 Vern. 1128. 43 El. e. 4. 


judges: 
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judges: and the lords made an * order to that 
effect ſoon after the reſtoration. Some years 
afterwards it was referred to the lords' com- 
mittees for privileges to conſider, whether writs 
of error and appeals, depending in one ſeſſion, 
continued in ftatu quo unto the next: they 
made their report, founded on many prece- 
dents, and judiciouſly co- extenſive with the 
reference, as to fact,“ that buſineſſes depend- 
ing in one parliament, or ſeſſion of parliament, 
have been continued to the next ſeſſion of the 
ſame parliament, and the proceedings there- 
upon have remained in the fame ftate, in 
which they were left when laſt in agitation :;” 
which report was approved by the houſe. 
Thus it became acknowledged law, that a pro- 
rogation did not abate a writ of error: and 
at length it was *, by a ſubſequent order, eſta- 

bliſhed, 


Lords journ. 13 Dec. 1661. 2 Lev. 93. 1 Vent. 31. 
266.,—Sce, as to appeals, Moſel. 30. St. ord. houſe of lords 
(ed. 1748.) 109. 

Lords“ journ. 29 Mar. 1673. 2 Lev. 93. 

* Lords' journ. 19 Mar. 1678.—— This order is unim- 
peached by any ſubſequent reſolution, It appears a wile, juſt, and 
ſalutary meaſure. (See the report referred to, and 1 Rol. 18.) 
Suppoſing the words © next parhament?*” to mean the next 
ſeſſion of the ſame parliament, (which can hardly have been in- 
variably the caſe) it was plain, the continuance of the proceed- 
ings had been repeatedly ordered, and therefore it was compe- 
tent to make it regulam generalem of that high court, as to pro- 

1 regationn 
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bliſhed, that both writs of error and appeals 
remain in the ſame ſtate, notwithſtanding even 
a diſſolution. 


Lord Hardwicke, with a view to this ſu- 
preme juriſdiction, which is the ſubject of 
the preſent diſcourſe, hath declared”, that a 
court holding plea by writ of error or appeal, 
is to judge by the ſame rules as the inferior 
court, from whence the cauſe is brought, ſhould 
have obſerved. Writs of error therefore are 
to be determined on principles of lau, and 
without any deviation even from the long 
eſtabliſhed /orms of legal judgments, where 
the ſentence is not confined to a ſimple af- 


rogations. A diſſelution is equally in the breaſt of the ſove- 
reign ; and in neither caſe is the plaintiff in error in any de- 
fault, and ſo his writ of error ought to remain a ſuper/edeas, As 
the law was before underſtood, there was great hardſhip. If a 
prorogation took place, or if the writ was returnable generally, 
or if on a day certain, and a term intervened, execution might 
iſſue, (2 Lev. 93. 1 Vent. 31. Noy 76,)——The ſafeſt way, 
before theſe reſolutions of the lords, was to make the writs re- 
turnable © fine dilatione, (2 Saund. 214, 229) which two writs 
there recited were teſted 3 May and 22 June, 22 of C. II. the 
parliament ſtanding prorogued (or adjourned, as it was then 
called, by the king's directions) for ſeveral months. But after 
theſe reſolutions, a writ of error, teſted 8 May 6 of W. & M. 
was (conformably nearly to preſent praftice) made returnable 
17 Sept. following, being the day next before the prorogation 
day. (Sho. ca. parl. 12.) 
* 1 Vez. 207. 


firmance 


240 Of thecivil juriſdiftion of LEO. 8. 


firmance or reverſal of the prior judgment. 
In appeals there is a latitude given for model- 
ling the relief, or for granting it conditionally, 
in order to effectuate the ends of juſtice, and 
to anſwer the particular exigencies of a com- 
plicated caſe. And here thoſe maxims of 
municipal equity are regarded, which ought to 
have guided the court 'appealed from, and 
which for the moſt part have been ſanctioned 
by judicial precedents of binding authority 
and control. In like manner, before the court 


of juſtice ſeat fell happily into diſuſe, if any 


ſentence there pronounced had finally come 
before the houſe of lords, it was, I preſume, 
to be debated on the foreſt laws, tho differing 
perhaps in few particulars from thoſe of ge- 
neral extent. Yet here, for inſtance, that 
maxim muſt have been received, that a grant 
made of a privilege to all inhabiting free- 
holders within- the diſtrict, or to other de- 
ſcriptions of perſons therein, tho not incor- 
porated ', is good and effectual, according to 
the laws of the foreſt. So where the juriſ- 


1 4 Inſt. 290. 2979, ——But the king's courts of common 
law are not bound to take notice of the law or cuſtom of the 
foreſt, unleſs it be ſpecially pleaded. (2 Wilſ. 104.) 

K 2 Saund, 228. See Burr. 777. 

diction 


/ 


: 
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diction of the lords in parliament was the 
dernier reſort in a cauſe originally commenced 
in the court of huſtings in London, the local 
and ſpecial cuſtoms of that city were made 
the ſubject of diſcuſſion. According to the 
ſame idea, appeals from the courts of ſeſſion 
in Scotland, (of which judicature a new and 
extenſive field is opened by the union) muſt 
be adjudged by the rules of the Scotch law. 
Here if we reflect on the various and im- 
portant duties which the law expects to be 
diſcharged by this illuſtrious order; if we re- 
member that thoſe who exerciſe ſuch com- 
plex and final juriſdiction, are alſo legiſlators, 
and ſupreme counſellors in affairs of ſtate, we 
ſhall not think them too highly compenſated 
by all the privilege and preheminence which 


they enjoy. 


In all parts of their civil judicature, the 
lords now exerciſe their diſcretion as to the 
coſts attending the litigation. A conſiderable 
ſpecific ſum is ſometimes awarded to be paid 


! In 1786 and 1787, and in general, the Scotch appeals are 
far more numerous than thoſe from the Engliſh courts of law 


and equity. 
R by 
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by the proſecutor of a groſsly frivolous appeal. 


For not only the expence and detriment to 
the adverſe party are proper objects of confi. 
deration, but alſo the audacity and pernicious 
conſequence of attempting to make the 
guides and guardians of public ſafety and proſ- 
perity mere inſtruments of litigious delay, 
injuſtice, and oppreſſion, 


The wiſdom, and the multitude, of deci- 
ſions that are pronounced in the courſe of a 
few ſeflions, may incline us to regret the want 
of ſome authoriſed mode of adducing them 
genuine to public attention. The printed 
ſtatements of the caſes, which are drawn up 
and ſigned by advocates on each fide, often 
ſuggeſt reaſons for affirming or reverſing the 
prior adjudication, which in effect have no 
influence on the deciſion, Both the deter- 
minations and the grounds thereof ſhould be 
fully and certainly known. By an inſtitution 
ſimilar to what is here meant, the contents of 
the yearbooks have been authentically tranſ- 
mitted through a ſeries of barbarous ages, 
acquainted with little elſe but Norman 
French, and intricate ſubtleties of law. 
More worthy are parliamentary decifions of 

x 5 true 
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true and copious narration, and more neceſ- 
ſary is the knowledge of judgments paſſed in 
that court, which is the oracle of juriſpru- 
dence, and to which all inferior tribunals 
muſt conform. 


R 2 LE C-— 
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Un 


Of civil magiſtrates, and officers exerciſing ſub- 
ordinate authority under the ſupreme executive 


power of the ſtate, 


AVING, in the five preceding lec- 

tures, conſidered with attentiveneſs the 
various diſtributions of judicial magiſtracy, 
as well ſubordinate as ſupreme, to the dif- 
ferent tribunals eſtabliſhed by the laws of 
England, I proceed to treat of the delegation 
of executive power. For the law recognizes 
a multitude of civil officers and magiſtrates, 
by whom the executive departments of go- 
vernment are carried on, and who, in their 
ſeveral Nations, contribute to the order and 
welfare of ſociety. Such, firſt, are the great of- 
ficers of ſtate; ſecondly, civil officers for the 
adminiſtration of juſtice in counties and other 
diſtricts; and laſtly, ſuch, whoſe functions are 
confined to the affairs of a particular pariſh 


or townſhip maintaining its own poor inha- 
bitants. 
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bitants. Of the two former ſorts I ſhall make 
ſome mention in the preſent diſcourſe; pa- 
rochial officers will be conſidered in the next 
lecture. 


The king has, originally, the appointment 
to offices having authority annexed to them, 
except ſuch as are elective; and then the 
matter is tranſacted by virtue of a writ run- 
ning in his name, or in a court deriving its 
Juriſdiction from him. An old * ſtatute, 
(which ſir Edward Coke calls a law wor- 
thy to be written in letters of gold, but more 
worthy to be put in due execution) provides 
againſt offices being granted corruptly, or par- 
tially, or to ſuch as purſue for them. But a 
later act is levelled with explicit ſanctions 
againſt the ſale of offices, firſt mentioning ſuch 
as concern the adminiſtration of juſtice, 


It is a general and wiſe rule, that a judge 
cannot conſtitute a deputy, or delegate his 
authority to another. For he cannot tranſ- 
fer his own mental qualifications, requiſite 
for the interpretation of laws, to ſuch ſubſti- 


239. 16 3 » 1 Inſt, 234. a, © 5&6 
E. VI. c. 16. 


R 3 tute. 
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tute. Indeed where a judicial office is to be 
holden expreſsly “ per ſe vel deputatum,” or 
where it is warranted by antient cuſtom, pre- 
ſcription, or charter, a ſubſtitute may be ap- 
pointed, Thus the recorderſhip of Lon- 
don, and many other cities and towns, and 
the offices of carl conſtable and earl mar- 
ſhal, may be diſcharged by deputy. The 
general rule however 1s to the contrary. But 
in? miniſterial offices, of the kind, where little 
more than fidelity and attention are neceſſary 
to the due diſcharge of them, the reaſoning 
and the rule do not equally prevail. If we con- 
ſider the ſupreme executive magiſtrate him- 
ſelf, we ſee all the affairs of regal government 
carried on by his authority and in his name, 
but comparatively few of them by his per- 
ſonal agency and intervention. In like man- 
ner, thoſe who, under him, are inveſted with 
any kind of miniſterial power, may ', in gene- 
ral, perform ſuch functions by properly com- 
miſſioned deputies. Hence many offices are 
grantable to women, and to infants of an 
early age; and the ſame ſingle office may be 


4 1 Lev. 76. e 4 Inft. 128, f 4 Inſt. 126. 
* See Cald. 252—202. hk 3 Mod. 150. 
i Cal, on ſewers, 252, 3. 2 Rol. abr. 152, 3, 4. II Co. 
3 b. 4 a. | : 
conferred 
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conferred at the ſame time on a plurality of 
perſons, or beſtowed in reverſion. Where 
a regular deputy may be, and is, appointed, 
he hath in general the full power of his prin- 
cipal, and cannot regularly be reſtrained to 
the exerciſe of a particular branch of autho- 
rity. The ſuperior, it is ſaid, ſhall anſwer 
for the conduct of his ſubſtitute ; but not fo 
as to induce the forfeiture of an office of in- 
heritance : for all ſuch offices of inheritance, 
we may obſerve, may be diſcharged by proper 
deputies. 3 


I. After theſe more general obſervations, 
I now proceed to make ſome mention of the 
great officers of ſtate. 


The lord high chancellor, who moſt re- 
quired our conſideration in this courſe of ju- 
ridical inquiries, hath been already treated of. 
The occaſional creation of a lord high ſteward, 
who is (now at leaſt) intirely a judicial ma- 
giſtrate, I ſhall have an opportunity to men- 
tion, in ſpeaking of the trials of lords before 


J Sal. 95. * 2 Iuſt. 191. 466. 19 Co, 48. b. 


R 4 him; 
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him; only obſerving here, that " this great 


office, which ſubſiſted before the Norman 
conqueſt, caine by hereditary deſcent to Henry 
of Bolingbroke, and was united with royalty 
in his perſon, It hath in no ſubſequent age 
been granted, except pro hac vice, or confined 
to the proceedings on a particular indictment. 


For it has been thought too undefined, too 


general, and too dangerous an exceſs of power, 
being to ſuperintend and regulate, immediately 
under the king, the whole realm of England, 
and all the diſpenſers of the laws within the 


fame, both in times of war and peace, 


The offices alſo of lord high treaſurer and 
lord high admiral are of very eminent dignity 
and importance. The former has a great 
portion of judicial authority, being nomi- 
nated in many ſtatutes to hear and determine 
certain cauſes and appeals, jointly with the 
chancellor and others. He was antiently 
conſtituted by the delivery of a golden key, 
of later times by the delivery of a white ſtaff: 
and he has granted to him the treaſury of the 
exchequer by letters patent, which * appears 


® 4 Inſt. 58, 59. n 4 Init. 104, 5. 
* Mad. hiſt, exch. c. ii. & 10. & c. xxi. 4 2. 


10 


2 
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to be a diſtin& office, and not always veſted, 
in the ſame hands. His oath much re- 
ſembles that taken by the lord chancellor. It 
ſeems , in ſome of the early reigns, the ma- 
nagement of the royal treaſure was chiefly con- 
ducted by the chief juſticier. The judicial 
power of the admiralty hath been already diſ- 
cuſſed. But the ſuperintendency and control 
of the treaſurer in matters of revenue, and 
of the admiral over the royal navy, muſt be 
regulated, for the moſt part, by occaſional 
events and emergencies, and cannot be defined 
as a ſubject of poſitive and permanent law. 
Each of theſe high offices, fince the acceſſion 
of the preſent royal family, have been diſ- 
charged by ſeveral commiſſioners. 


The offices of lord prefident of the coun- 
cil, and lord privy ſeal, are of very high anti- 
quity, and confer a right of precedence next 
to the chancellor and treaſurer: for the high 
ſteward, being only occaſionally created, is 
not mentioned in the * ſtatute that regulates 
this matter, The more peculiar province of 
the lord preſident ſeems to be to attend his 


P Mad, hiſt. exch. c. ii. f 10. 
2 31 H. VIII. c. 10. 4 Inſt. 59. marg. 


ſovereign, 
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ſovereign, and report the ſtate of affairs agi- 
tated at the council table. The lord privy 
ſeal's dignity and importance, even in the early 
reigns, may be judged of by that paſſage of 
the old Latin memorialiſt, quoted in a former 
lecture, where this officer alone, of all the 
keepers of the royal ſcals, is declared inde- 
pendent of the lord chancellor's authority. 
He cauſes to be authenticated, under the in- 
ſtrument permitted to his cuſtody, ſuch acts 
of the king as do not require the great 
ſeal. The diſtinction between real and per- 
ſonal property is here conſpicuouſly marked, 
as well as in other parts of the law; for * any 
intereſt in crown lands, and all inheritances 
whatſoever, muſt be conveyed by grant under 
the great ſeal; but the king may under his 
privy ſeal diſpoſe of any perſonal chattel. It 
was alſo * provided, at the very dawn of our 
preſent juridical ſyſtem, that no writ, touch- 
ing the common law, ſhould iſſue under the 
privy ſeal. 


As to the ſecretaries of ſtate, the regu- 
lar employment (at leaſt of one of them) in 


r Ant. lect. VI. * Mo. 476. 
© Art. ſup. cart, 28. E. I. c. 6. 
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great meaſure conſiſts in preparing diſpatches 
to foreign courts, and inſtructions to Britiſh 
ambaſſadors there reſident. It is very obvious 
however that a ſmall part of their duty, in 
regard either to foreign or domeſtic occur- 
rences, and whether we conſider them as ad- 
viſers or inſtruments, can be the ſubject of 
legal inquiry or diſcuſſion. They * have 
however a power of commitment for trea- 
ſon and ſeditious libels againſt the govern- 
ment, but not for all crimes. The * war- 
rants iſſued by them, to take ſuppoſed delin- 
quents and their papers into cuſtody, are 
illegal, both where no perſon in particular is 
pointed out, as if it be againſt the authors of 
a Hbel, without ſaying who ſuch authors are, 
and alſo where, tho ſome perſon is named, 
there is to be a general ſeizure. 


The offices relating to the revenue, and 
other departments, are very numerous, but 
afford little room for legal obſervations. As 
to the officers of the royal houſchold, and all 
the appendages to the pomp and grandeur of 
a court, theſe alſo, tho neceſſary to ſupport 


* 2 Will. 288. 290. 2 Hawk. 117. 
* 2 Will. 205. 250. 275 &c. Burr. 1742 &c. 


the 
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the majeſty of kingly government, are no 
great objects of legal notice: their rank and 
precedence, the diſtin& natures and emolu- 
ments of their reſpective employments, can- 
not with propriety engage our attention in a 
courſe of profeſſional ſtudies, 


II. I come, therefore, ſecondly, to ſpeak of 
civil officers for the adminiſtration of juſtice 
in counties and other diſtricts. Of theſe the 
principal is the ſheriff, a ſtation of immemo- 
rial antiquity in the conſtitution. His ap- 
pointment and his courts, conſidering him as 
a judicial magiſtrate, have been before ſpoken 
of: this part of his character is much effaced 
by time. But he 1s alſo the chief miniſterial, 
or executive officer in the county. For, in 
general, all the king's writs or mandates, to 
be executed within the county, are directed to 
him, whether they relate to civil or criminal 
proceſs, or to elections. He has ” therefore 
the cuſtody of the gaols within his county : 
and if he allows a priſoner to go at large up- 
on bail, where it ought to be denied, he is 


? 2 Hagk. c. 16.4 6. * 2 Hawk. c. 15,4 7 &c. 
puniſhable. 
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puniſhable. He is alſo * amenable to juſtice 
for refuſing to execute a writ, for doing it ei- 
ther ineffectually or oppreſſively, or making a 
falſe return to it. If he acts where he is a 
party concerned in intereſt, the proceeding will 
be deemed erroneous and void. By a very 
antient © ſtatute, the ſheriff's office was to be 
diſcharged gratuitouſly : but ſubſequent Jaws * 
have allowed him to take fees. He is bound 
by his oath to be careful of the king's rights 


and dues, and to render an account thereof in 
the exchequer. 


The ſheriff had always the power of appoint- 
ing a deputy: at leaſt, there is mention of 
the underſheriff ſo early as in the third 
year of Edward the firſt: beſides whom, all 
the inferior miniſters, who execute writs and 
proceſs, commonly called bailiffs and ſheritft's 
officers, and the keepers of gaols and priſons, 


* 2 Hawk. 142, 3. b Mo. 547. 

© Weſtm. I. 3 E. I. c. 26. 

423 H. VI. c. 9. & 28. [or 29.] El. c. 4. 

St. 3 G. I. c. 15. 518. 

f St. Weſtm. I. 3 E. I. c. 15 — gut the ſheriff is anſwer- 
able for the official acts of his underſheriff and bailifts ; (2 Black. 
332. Dougl. 40.) and the ſheriff only; (Cowp. 403.) but this 
does not extend to the bailiffs of exempt liberties. (2 Durut, 
& Eall, 5. 


are 


254 Of civil magiſtrates, LECT. . 
are but ſubordinate aſſiſtants to this great ex- 
ecutive magiſtrate of the county; Laſtly, 
there is one branch of his authority, by virtue 
of which, we frequently ſee him, in hiſtory, 
at the head of a mighty armament, I mean 
© his right of ſummoning and raiſing the poſe 
comitatits or power of the county; which he 
may ſtill exerciſe, as well to overcome any re- 
fiſtance to his own lawful diſcharge of duty, 
as to quell any other riot or inſurrection. 


The coroner has been before ſpoken of in 

his judicial capacity. He is alſo a miniſterial 
officer, as holding the place of the ſheriff, and 
having writs directed to him to be executed 
in any ſuit, where ſuch ſheriff, by reaſon of 
conſanguinity with one of the parties litigant, 
or other ſubſtantial reaſon, is liable to be ſuſ- 
pected of unfairneſs and partiality. In the 
ſame reign, that the office of ſheriff ceaſed to 
be elective, the right of the freeholders to 
ele& the coroners of each county was recog- 
nized in parliament '. Coroners indeed are 
removeable, for miſbehaviour, by the lord 


1 1 Hawk. 158. 161, 2 Inſt. 193. 
h Pl. 74 &c. 4 Inſt, 271. i St. 28 E. III. c. 6. 


k 3 Atk. 184. 
chancellor; 
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chancellor ; but he cannot appoint others in 


their room ; the choice of thoſe, who are to 


ſupply the place of the delinquents, muſt be 
made by a majority of the freeholders. 


I muſt next deſcend to officers of an infe- 
rior claſs, namely, conſtables ; who are of two 
ſorts, high, and petty; the former ordained 
to keep the peace and to execute proceſs 
throughout the diſtricts called hundreds ; the 
latter exerciſing authority in towns. High 
conſtables are * faid to be firſt ordained by the 
® ſtatute of Wincheſter, in which caſe they 
would have no more power, than that act ex- 
preſsly gave them; for then they could not 
claim any by preſcription, like an officer ſub- 
ſiſting at common law. Others *, however, 
deny that their authority was created, affirm- 
ing, that it was only enlarged by that ſtatute, 
and that their office ſubſiſted at common law. 
The petty * conſtable is an officer at common 
law. But fir William Blackſtone * divides 
his office, part of which, he ſays, is as an- 
tient as the time of Alfred, and refers the 


1 4 Inſt. 267. 1 Black. comm. 355. | 
13 E. I. ſt. a. e. 6. n 1 Sal. 175. 381. 
0 4 Inſt, 265. 267, P 1 Black, comm. 356. 


character 
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character of conſtable merely to the reign of 
Edward the third. Spelman * indeed, whom 
he cites, mentions it, as a report, that petty 
conſtables were inſtituted about that age in 
aid of the high conſtable. He adds, how- 
ever, his own opinion, that they were of ear- 
lier origin, and gives as a reaſon, that they 
are ſpoken of as officers well known, in a 
* ſtatute of the fifth year of Edward the third. 
It ſeems certain, that thoſe whom we now call 
conſtables, both high and petty, derived that 
appellation at or after the ſtatute of Wincheſter, 
For tho that law directs, that in every hun- 
dred or franchiſe two conſtables ſhall be 
choſen, and in a preceding * chapter had or- 
dained in what manner the night-watch was 
to be kept, yet ſuch taſk is not impoſed *, as 
fir William Blackſtone ſeems to imagine, on 


theſe officers, not perſonally or poſitively * at 
leaſt 3 


161. 148. 15 E. III. e. 14. oC. 4 

t It is impliedly, perhaps, impoſed on them by the ſubſe- 
quent ſt, 5 E. III. c. 14. 

u 'The words in the ſtatute “ ſuites de weilles,”” tranſlated, 
« ſuits of towns, may mean, “ the ſuit or ſervice of watching, 
or * the ſucceſſive turns of watching ;** as much as to ſay, de- 
faults made by thoſe whoſe turn it was to watch, For the for- 
mer tranſlation ſeems to have no ſignification; and in the ſame 
ſtatute, (c. 4.) veille is uſed for watch, and wile for town. The 


bad tranſlation of cur antient ſtatutes is remarked, (Tuck. on 
„ 


. 
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leaſt ; but their duty is deſcribed to be, to 


make the view of armour, and to preſent cer- 
tain defaults to juſtices aſſigned, who were 
to tranſmit them to the king in parliament. 
Such are the conſtables mentioned in that 
antique ſtatute. The concluſion ſeems to be, 
that the office of thoſe, who now bear the name, 
in ſubſtance and effect, ſubſiſted from imme- 
morial antiquity in our laws, ſo as to leave no 
room for the objection, that their authority is 
a new power, created by ſtatute, within time 
of legal memory, and to be conſtrued with 
ſtrictneſs. | 


The juſtices * at ſeſſions have now the right 
of electing high conſtables, and of removing 
them, where neceſſity requires it. The ap- 
pointment of petty conſtables is, regularly, 
tranſacted ” in the court leet, or ſheriff's 
tourn. The ſeſſions cannot diſcharge pet- 
ty conſtables ſo appointed, except they have 
ſerved a year, which muſt be part of the ad- 
judication on record. But in caſe of death, 


gov. 341. &c. n.) and of this ſtatute in particular. (Barr. on 
ant. ſtat. 133.) 
* x Bul. 174. y 4 Inſt, 265, 
2 St. 13 & 14 C. II. c. 12. f 15. Str. 798. 1050, Rep. 
B. R. temp. Hardw. 282, 3» 4+ 
8 or 
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or removal out of the pariſh, that court may 
appoint new ones, expreſſing ſuch appoint- 
ment to be, until the lord of the manor or 
franchiſe ſhall hold a leet. 


Such are the points, in which theſe two 
officers are diſtinguiſhable; their duties and 
their power are much the ſame; but thoſe of 
the petty conſtable, or conſtable of the town, 
or vill, are, from the nature of the thing, 
more frequently called forth into action. 
Their grand employment is to keep ward by 
day, and watch by night, by themſelves and 
their * deputies, for preſervation of the peace, 
and apprehending thoſe who break it. This 
transferring to them of the keeping of watch 
and ward, and their general authority as 
peace officers, ſeems to depend on a * ſtatute 
before referred to, by which the conſtables of 
towns are impowered and required to arreſt 


ſuſpicious perſons by day and by night. If 


2 The power of appointing a deputy depends on the office of 
conſtable's being of the miniſterial, not of the judicial, kind. 
(2 Hawk. 62. with the notes and additions. Cald. 252—262.) 
The billeting of ſoldiers by conſtables has been adjudged a mi- 
niſterial function. For every act, where the judgment is at all 
exerciſed, is not a judicial act. A judicial act generally ſup- 

ſes ſome matter in litigation. (4 Burr, 1262.) 

d; E. III. c. 14. 

the 
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the peace be broken in the conſtable's view, 
he may arreſt the wrong-doers, and bring 
them before a juſtice, or, if it be in the night, 
may confine them in the ſtocks, or other 
place of cuſtody, for a reaſonable time, till he 
can bring them before ſuch judicial magiſ- 
trate. He may alſo juſtify the breaking 
open of a houſe, having firſt ſignified the 
cauſe of his coming, where an affray is made 
therein in his view or hearing, or where thoſe 
who have made an affray in his preſence, fly 
to ſuch houſe, and are immediately purſued 
thither, and the officer is not ſuffered to en- 
ter, in order to ſuppreſs the affray in the 
former caſe, and in the other to apprehend 
the affrayers. There is an inſtance * in one 
of our reporters, where a man had expoſed 
an infant two months old in a church, and 
the conſtable impriſoned him, till he agreed 
to take it back, and it was adjudged a good 
juſtification of ſuch impriſonment, for the 
treatment of the child manifeſted a felonious 
intention. But the conitable cannot impriſon 
without a warrant for an aftray not made in 
his view. Where he takes any one into 


© 2 Hawk. 86, 87. d Mo. 284. © Sav. 97, 98. 
8 2 cuſtody 
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cuſtody in the day-time, he ought without de- 
lay to carry him before a juſtice: and he 
cannot impriſon, by way of puniſhment, for 
opprobrious language, ill behaviour, or aſ- 


faulting him, tho in the execution of his 
office, 


Conſtables * are officers to juſtices, for ex- 
ecuting their warrants and proceſs, as ſheriffs 
and their ſubordinate miniſters are to the ſu- 
perior courts. The duties of conſtables are 
increaſed likewiſe by ſeveral ſtatutes relating 
to the militia, and other proviſions: and 
ſometimes they may act in the furtherance of 
merely civil juſtice, oppoſed to criminal, as by 
the * ſtatute, which enables the fale of goods, 
diſtrained for rent. Conſtables omitting to 
apprehend offenders, vagrants, and diſorderly 
perſons, are puniſhable by poſitive * acts of 
parliament, 


If a man, regularly appointed conſtable, re- 
fuſes to take upon him the office, he is in- 
dictable and puniſhable, unleſs ſpecially privi- 
leged from ſuch burden. Theſe exemptions' 


fx Sal. 175. t 2 W. & M. c. 5. u gt. 7 J. I. 
c. 4. 5 5. 17 G. U. c. 5. 5 5. 3 2 Hawk. 63. 


do 
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do not extend very low beneath nobility and 
members of parliament, the general reaſon of 
which is the power of acting by deputy. 
However, all © practitioners of the law are in- 
cluded among the perſons exempted from this 
charge, and are intitled to a writ of privilege, 
or rule of court, to be exonerated from the 
appointment. 


The legal fitneſs for this office is reſolved 
by fir Edward Coke into three points; firſt, 
integrity, to execute it faithfully, without ma- 
lice, affection, or partiality; ſecondly, ſkill to 
know what ought to be done; and thirdly, 
ability, thereby meaning to exclude both cor. 
poral infirmity, and indigent circumſtances, 
either of which defects might prevent the 
proper diſcharge of the duties of this impor- 
tant plebeian magiſtracy. 


k 3 Cro. 389. 18 Co. 41. b. 
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R 


Of the officers of pariſhes and townſhips. 


N the preſent lecture I propoſe to treat 

of civil officers, whoſe functions are con- 
fined to the affairs of a particular pariſh, or 
townſhip, maintaining its own poor inhabi- 
tants. Theſe may be conſidered as the moſt 
ſubaltern perſons in any kind of authority, 
and will be the laſt objects of our inquiries, 
concerning the diſtribution of executive 
power. Such are, firſt, ſurveyors of the high- 
ways; ſecondly, churchwardens ; and thirdly, 
overſeers of the poor. 


I. Surveyors of the highways owe their 
origin to the ſtatute 2 & 3 Ph. & M. c. 8; by 
which two perſons of every pariſh are to be 
ſo conſtituted ; but the appointments are now 
made for each reſpective townſhip, 


Every 
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Every * pariſh is bound to keep its high- 
ways in repair: and for negle& of this duty, 
the inhabitants, as a general body, (tho not 
in law a corporation) are indictable. In 
ſuch indictment none are diſtinctly named: 
but the indictment, after deſcribing the high- 
way and its ruinous and dangerous condition, 
adds, that the inhabitants ought to repair it, 
which is the general inference of the law. 
This © charge, however, may lie, and the in- 
habitants may accordingly plead upon record, 
(for they cannot take advantage of it upon 
the general iſſue of not guilty) that ſome in- 
dividual, or ſome corporation aggregate, is 
bound to perform ſuch repairs, with this diſ- 
tinction, that the obligation can be impoſed on 
an individual by ſpecial reaſon only, as the 
tenure of his eſtate; but if the corporation 
hath been accuſtomed merely to keep a road 
in proper condition, this will be ſuilicient to 
continue the burden on them and their ſuc- 
ceſſors. Still the inhabitants of the pariſh 
are not exempt from the charge of repairing 


2 See 2 Durnf. & Eaſt 106, 

b 1 Mod. 194. But it ſeems they are ſo far a corpora- 
tion, as to be competent to make a bylaw tor the purpole of re- 
pairing highways. (Ibid.) 

© 1 Hawk. 202, 3. 
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by virtue of the ſeveral acts, which have from 
time to time been paſſed for the regulation of 
turnpike roads, either general or ſpecial ; for 
ſuch acts are but in aid and addition to the 
proviſions of the common law on this ſub- 
ject. 


Many of our antient law books are prolix 
in ſpeaking of various kinds of ways. It may 
be ſufficient to remark here, that * what ſhall 
be determined a private way, and what a 
highway, ſeems to depend entirely on uſage, 
and common reputation, The * king has 
only paſſage in the highway for himſelf and 
his ſubjects. Of the right to trees growing 
there, I ſhall ſpeak * hereafter, 


The ſeveral laws relating to the highways 
are explained, amended, and reduced into one 
act, namely 13 G. III. c.78; and thoſe relating 
to turnpike roads are in like manner conſo- 
lidated into the 13 G. III. c. 84; but the 
latter of theſe has received many alterations 
by ſubſequent ſtatutes, viz. 14 G. III. c. 14. 
36. 57. & 82. 16 G. III. c. 39. & 44. 17 
G. III, c. 16. 18 G. III. c. 28. & 63. 


« 1 Vent. 189. 1 R. A. 392. Lect. XX. 


& 21 
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& 21 G, III. c, 20. The appointment of 
ſurveyors, and their duty, together with many 
other particulars, are now regulated by theſe 
ſtatutes, with elaborate and minute exactneſs. 
Theſe are the texts which muſt be reſorted 
to for certainty and preciſion ; if it were poſ- 
fible to abridge them into a moderate com- 
paſs, it would make a very unpleaſing and 
unprofitable detail. 


As to bridges in highways, fir William 
Blackſtone obſerves *, that the repair of them 
is in great meaſure devolved upon the coun- 
ty at large, by the ſt. 22. H. VIII. c. 5. 
This act, however, leaves nothing to impli- 
cation or ambiguity, but is very expreſs, that 
the inhabitants of every county, riding, city, 
or town corporate, ſhall repair the public 
bridges lying, or /o much of ſuch bridges as 
lie, within their reſpective precincts. There- 
fore, ſince the ſtatute, it is ſufficient, on an 
indictment, for the proſecutors to ſhew that 
the bridge in queſtion is a public conve- 
pience, and its fituation within the county, 


© Three hundred feet of the highway at each end are to be 
repaired in like manner. 5 9. 
>» x Black, comm. 357. 
riding, 


n — * % * = 
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riding, city, or town corporate, the inhabitants 
whereof are ſued, and it reſts on ſuch defend- 
ants to prove their diſcharge. Even before 
the paſſing of this law, if no perſon could be 
ſpecially charged, the inhabitants of the 
county were bound to keep public bridges 
in repair, On the other hand, ſince the paſ- 
firg thereof, both individuals and * corpora- 
tions may be liable to ſuch duty ; the former 
for ſome ſpecial reaſon, as by the particular 
' tenure of lands of ſufficient value; the latter 
by cuſtom or preſcription only, without the 
neceſſity of alleging the cauſe, or reciprocal 
benefit. But if a man have“ lands on both 
ſides of an antient bridge; or " if for public 
conventence he build a new bridge, or a private 
one which afterwards becomes of general uti- 


i An inhabitant may be a witneſs at the trial concerning 
decayed bridges or highways, (St. 1. A. ſt. 1. c. 18.4 13.) and 
this, it ſeems, was admitted before that law. (1 Vent. 351. 
2 Show. 47.) 

& Hawkins ſpeaks (1 Hawk. 221) of a corporation aggre- 
gate; but if the uſage be immemorial, it ſezms it may bind a 
corporation ſole, tho not natural perſons. (2 Inſt. 700.) 

See 2 Inſt. 700. 1 Sal. 358. m 2 Inſt. 700. 

n 2 Black. rep. 685. Burr. 2594. 1 Sal. 359. 6 Mod. 307: 
in which laſt book it is laid down, that the inhabitants of a 
eounty cannot, of their own authority and without act of parlia- 
ment, change a bridge or highway from one place to another. 
But a general power for diverting highways, &c. is provided by 
K, 13 C, III. c. 78. 5 16—22. 

lity, 
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lity, he will not in either caſe, but the coun- 
ty will, be legally liable to repair it. So alſo 
where a * foot bridge was converted into one 
for horſes and carriages, this being proved to 
be a public convenience, it was adjudged, that 
the charges of repair would lie on the inha- 
bitants of the county. 


II. The parochial officers, whom I am next 
to treat of, are churchwardens. By the eigh- 
ty-ninth canon of thoſe made in 1603, church- 
wardens are to be choſen by. the joint con- 
ſent of the miniſter and pariſhioners ; and if 
they cannot agree upon ſuch choice, then one 
by the miniſter, and the other by the pari- 
ſhioners. But a * cuſtom for the pariſhioners 
to elect both ſhall prevail: for the * convoca- 
tion had no authority to make canons againſt 
the poſitive law and v/age of the realm. 
Peers, members of parliament, clergymen, 
perſons engaged in the profeſſion of the law, 
and all who do not * reſide within the pariſh, 

are 


® 2 Black. rep. 685. Burr. 2594. 

P Gibf. cod. t. ix. c. 15. 2 R. A. 287. 

4 Godolph. repert. can. 162. (3d ed.) 

r Burn's eccl. law, t. churchwardens. 

* The reaſon why nonreſidents are exempted, tho they oc- 


cupy 
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are exempted from the neceſſity of ſerving 
this office: but others, unprivileged, proper- 
ly appointed and refuſing to act, are liable to 
be excommunicated. 


Great part of the duty of the antient 
queſtmen, or Yeſtes fynodales, who were ap- 
pointed by the biſhop to preſent heretics, 
and others liable to eccleſiaſtical proſecution, 
is devolved upon the churchwardens, but this 
branch of their office is fallen into almoſt to- 
tal neglect. By ſeveral ſtatutes, churchwar- 
dens have a petty juriſdiction in regard to 
hawkers and pedlars, weights and meaſures, 
and other matters of trivial conſideration. 
But their peculiar province, as their name 
imports, is to ſee to the repairs of the church. 
By * general cuſtom, the incloſures of the 
church-yard are to be maintained, and the 
body of the church is to be repaired, by the 
pariſhioners, and the chancel only by the 


cupy lands within the pariſh, is becauſe they cannot preſent ab- 
ſentees from the church, or thoſe who make diſorders therein. 

Gibſ. t. ix. e. 15,-—Neither is there any difference in the 
caſe of a donative; for they are the officers of the pariſh, * 

not of the patron. (Str. 715.) 

Burn. ibi 

* Inſt. 489. 1 Sal. 165, 1 Burn's ecel. ban, 321, (8v0, 
1767.) 2 R. A. 337. 


parſon; 
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parſon, vicar, or lay impropriator. But in” ma- 
ny pariſhes in London, the repairs of the chan- 
cel, alſo, as well as of the church, reſt on the 
pariſhioners. In this reſpect our polity differs, 
it is ſaid, from the civil and canon laws of Rome. 
They are repreſented to impoſe on the incum- 
bent the charge of keeping the whole church in 
neceſſary and decent repair, and to be in that 
article adopted by mott chriſtian countries. If 
it be ſo, the Engliſh laws proceed on ſuperior 
reaſon: for this is too heavy a burden on a ſingle 
perſon, the emoluments of whoſe preferment 
determine with his life, and may therefore be 
more eaſily ſuſtained, and more effectually ac- 
compliſhed, by the whole parochial congrega- 
tion. For this purpoſe, the churchwardens * 
may, by a general ſummons at the church, re- 
quire the pariſhioners to meet and make a rate; 
and the majority preſent will bind the pariſh, 
tho theſe officers themſelves voted againſt the 
meaſure. If * the pariſhioners will not meet, 
they may make a rate without their concur- 
rence, becauſe they are puniſhable for neglect- 

Y Sal. 164, 5. Lynd. Prov. 53. 

* Carth. 300.— The whole meaning ſeems to be, that, by 
the Roman, or very antient * canon law, a portion of tithes 
was dedicated to this uſe. (1 Burn's eccl. law, 320. 8vo. 1767.) 
Perhaps, with us, impropriations firſt defeated this proviſion. 

« Wat, c. xxxix. 1 Mod. 194. 236.—All the pariſhioners 
may be excommunicated, and thoſe willing to contribute muſt be 
abſolved, till the major part agree to make a tax. (Wal. ibid. 
1 Mod. 194.) 

d Wat. c. xxxix. Deg. 172. 1 Vent. 367. 1 Mod. 7g. 


——[t ſcems alſo, that a tax may be laid for inlarging, as well 
as repairing the church, (Watſ. ibid, 1 Mod. 237.) 
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ing the repairs of the church. If a*perſon rat- 
ed refuſe to pay the aſſeſſment, it can only be 
ſued for in the eccleſiaſtical court: and on the 
other hand, he muſt appeal to that tribunal, 
who thinks himſelf aggrieved by the tax, 


It is laid down, that if money be diſburſed 
by the churchwardens for repairing the church, 
or other matter merely eccleſiaſtical, the ſpi- 
ritual courts ſhall allow their accounts: but 
that if there be any thing elſe in queſtion, de- 
pending on an agreement between the pari- 
ſhioners, the ſucceeding churchwardens may 
have an action of account at common law, and 
the ſpiritual judge has no juriſdiction. And as 
to the allowance of churchwardens' accounts 
in any caſe by the ſpiritual courts, that is now 
overruled, or elſe muſt be underſtood as a mat- 
ter of form, where there is no controverſy. For 
the * preſent doctrine is, that the eccleſiaſtical 
judge is indeed competent to compel the 
churchwardens to bring in their accounts, but 
that he is then functus officio, and cannot decide 
on the expenditure of the money levied, or - 
other matter in litigation, 


© Deg. 171, 2. 1 Cro. 659, 669.—— The general under. 
ſtanding is, that the court may in ſuch caſes excommunicate. 
(Watſon, ibid. 1 Mod. 194.) But it is remarkable, that the ſta · 
tute or writ, circumſpecle agatis, 13 E. I. it. 4.4 2, which ſeems the 
foundation of this eccleſiaſtical juriſdiction, is expreſs, „in guibus 
caſibus alia pena non peteſt infligi, quam pecuniaria.” If the queſ- 
tion concerning the rate depend on the bounds of the pariſh, that 
matter muſt be decided at common law, (Deg. 172.) 
* 12 Mod. g. * 3 Durn. & Eaſt 3 &c. 
Church- 
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Churchwardens are by law inveſted with a 
ſpecial property * in the goods of the church, 
for the more convenient recovery and preſer- 
vation of things, devoted to holy uſes. One 
* writer, indeed, conſiders the property in the 
pariſhioners, and the cuſtody in the church- 
wardens ; in reſpect whereof, as a ſpecial or 
qualified property, the latter, he allows, may 
bring an action. For they are ſo * far ncor- 
porated, as to ſue for goods, or bring an ac- 
tion of treſpaſs for them. They may alſo 
purchaſe goods for the ule of the pariſh. But 
they are not a corporation, ſo as to enable them 
to purchaſe lands, except in London, where, 
it is ſaid, ſpecial cuſtom gives them alſo that 
privilege. Churchwardens ', however, can- 
not diſpoſe of ſuch goods without conſent of 
the pariſhioners: and if they waſte them, 
tho the general body of inhabitants cannot 
commence any ſuit, not being a corpora- 
tion, yet they may chooſe new churchwar- 
dens, who may bring an action of account 
againſt their predeceflors. For churchwar- 
dens, where they are even choſen by preſcrip- 


© Ken. par. antiq. 649. f Deg. 183. 
Gib. cod. t. ix. c. 15. k Watſ. c. xxxix. 1 Ibjd; 


xX tion 
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tion for two years, are, notwithſtanding, re- 
moveable by the pariſhioners at their pleaſure. 


III. I am thirdly and laſtly to mention the 
officers appointed for relieving and providing 
for the poor. By the ſt. 43. El. c. 2, the 
churchwardens of every pariſn, together with 
a competent number of * ſubſtantial houſe- 
holders, to be nominated * yearly by two or 
more juſtices of the peace, whereof one to be 
of the quorum, dwelling in or near the ſame 
pariſh or diviſion, are conſtituted overſeers of 
the poor, for whom they are to provide, and 
to ſet on work thoſe who are able to bear em- 
ployment. By the ſt. 13 & 14 C. II. c. 12, 
§ 21, in large and extenſive pariſhes, diſtinct 
overſeers may be appointed for the ſeveral 
townſhips and villages therein contained. But 
to“ authoriſe proceeding under this law, it 
muſt appear, that the pariſh were under a diſ- 
ability of reaping the benefit of the ſtatute of 
Elizabeth. And generally diſtinct townſhips 
and hamlets maintain the poor in common 
with the reſt of the pariſh, Sometimes a 


* See 2 Durn. & Eaſt 406. See Cowp. 139. 
m Dougl. 345—3 50. 1 Durn. & Eaſt 374—377. 


queſtion 


6 . . wm” r 


{ 
{ 
: 
I 
d 
1 
{ 


LECT. 10. fariſhes and townſhips. 273 


queſtion ariſes, whether a diſtrict extrapa- 
rochial can properly be denominated a vill, 
and conſequently liable to have overſeers 
appointed, and to relieve its indigent in- 
habitants. For this purpoſe, few houſes 
will be ſufficient, fir Edward Coke's definj- 
tion being often cited and relied on, © villa 
eft ex pluribus man/ionibus ® vicinata,” A very 
ſmall number has been conſidered as anſwer- 
ing the deſcription of a plurality of houſes or 
dwellings. It was therefore enacted by the 
ſt. 17 G. II. c. 38. 15, that in townſhips 
and villages, where there were no churchwar- 
dens, the overſeers alone ſhould have full au- 
thority in reſpe& to the relief of the poor. 
The ſtatute of Elizabeth, before cited, men- 
tions four, three, or two perſons, to be over- 
ſeers. If a * greater number than four are 
appointed under that ſtatute, ſuch appoint- 
ment will be quaſhed. The * words and in- 
tention of the ſtatute muſt alſo be purſued, 
in ſetting forth that the perſons appointed are 
ſubſtantial houſeholders : and they * ought to 


"1Inſt, 115. b. Str. 512. 1143. Burr, ſettl. ca. n* 11. & 
n 31. Burr. 1391,-—Wherever there is a conftable, there 
there is a townſhip. 1 Durn. & Eaſt 376. f 

® Burr. 445. Dougl. 349. 

Str. 1261: but ſee 2 Durn. & Eaſt 406. 


2 Carth. 161. 
T be 
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be generally, not occaſionally, refident within 
the pariſh. Neither * is it proper to appoint 
a woman overſeer, (tho a ſubſtantial houſe- 
holder, and tho it may be urged ſhe may a& 
by deputy) provided there are others in the 
pariſh qualified to ſerve: but in * caſes of ne- 
ceſſity the is under no legal incapacity of ſuch 
appointment. Juſtices * of the peace are 
among the characters exempted. But perſons 
duly qualified, and refuſing to act, are liable 
to be puniſhed on an indictment; as thoſe re- 
jecting the office of churchwarden are ſubject 
to excommunication. 


Overſeers, in order to anſwer the ends of 
their inſtitution, the relief and employment 
of the poor, are empowered by the above-men- 
tioned ſtatute, which creates their office, to 
make a rate or taxation weekly or otherwiſe 
on lands, houſes, and perſonal property with- 


in the pariſh. It rather appears by * recent caſes, 
that 


r Vin. abr. t. poor A. * 2 Durn. & Eaſt 395-407. 

t Burr. 245. 

v Tolls and other profits are rateable, where they become 
due, and not where they happen to be received. (2 Durn. & 
Eaſt 666.) 

* Burr. 2295. 2634. Cowp. 326. (But fee 1 Durn. & 
Eaſt 727.) An uninterrupted uſage of rating ſtock in trade, 
within a pariſh, to the poor, eſtabliſhes its liability in ſuch local 
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that ſtock in trade is not generally rateable 
within theſe comprehenſive words, on account 
of the great difficulties with which ſuch tax- 
ation would be attended. Here we ſee a ſtrong 
inſtance, how far the argument ab inconveni- 
enti may be carried in our law: and three 
judges” of the ſame court had formerly holden 
the contrary doctrine. The contribution to 
this rate is properly a charge upon the occu- 
pier, and not upon the landlord, It js therefore 
enacted by the ſt. 17 G. II, c. 38, F 12, that 
where any perſon comes to occupy a tene- 
ment, aſſeſſed to this rate, or unoccupied, 
ſuch perſon ſhall be liable in proportion to 
the time of his occupation, and the former 
poſſeſſor of the premiſſes ſhall pay for the 
time he continued in poſſeſſion, 


The rate is to be made by and with the con- 
ſent of two ſuch juſtices as are authoriſed to 


diſtrict, (Cald. 147 : fee Cowp. 579.) And the uncertainty of 
property does not exempt it from being rated: that only affects 
the quantity of the aſſeſſment. (Dougl. 303.) 
Y Lord Raym. 1281. 
= 8 Mod. 314.——This book indeed is of little eſtimation 
2 But ſee to the ſame effect Fitzg. 297 &c. Cowp. 
453. Cald. 388.——lt ſhould ſeem therefore that the land- 
lord, tho rated, is not bound to pay, where there is a tenant in 
poſſeſſion. See 2 Nurn, & Eaſt 630. 
St. 43 El. c. 2. 


T 2 | nominate 
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nominate overſeers: in teſtimony whereof, 
the juſtices ſign their allowance of the aſſeſſ- 
ment, and afterwards *, in order to its being 
valid, it muſt be publiſhed in the church; 
and it muſt alſo, at ſeaſonable times, be open 
to the inſpection of the pariſhioners. Perſons 
aggrieved by the taxation may appeal to the 
ſeſſions; and the © juſtices there are to amend 
the rate, fo far and in ſuch particulars as ſhall 
be deemed proper, but not, without neceſſity, 
to quaſh the whole aſſeſſment: and the over- 
ſeers of any preceding year are to make up 
their accounts within fourteen days after new 
overſcers are appointed in their room. In a“ 
caſe, that happened prior indeed to the paſſing 
of the ſtatute, by which this proviſion was 
enacted, the pariſhioners had made an order 
of veſtry to borrow money to build a work- 
houſe, and to indemnify the perſons who 
ſhould be bound for repayment : the maſter 
of the rolls decreed, tho ſome years had 
elapſed, that a rate ſhould be made on the 
pariſh to reimburſe the obligor, who had diſ- 


St. 17 G. II. c. 3. * St. 17 G. II. c. 38. 6 1, 4, 6. 
* Dougl. 563.—If a ſingle perſon rateable be omitted, 
the rate will be quaſhed, according to a recent deciſion; (1 Durn. 
& Eaſt 625) tho this ſeems oppoſite to prior judgments (Cowp. 
329.) hereby over-ruled. But ſee 2 Durn. & Eaſt 660. 
© 2 Wms. 632 &c. ; 


charged 


LECT.IO, pariſhes and townſhips. 277 


charged this loan. Here it appeared, that 
the loan was contracted by conſent of the pa- 
riſhioners ſummoned on that occaſion. But* 
the authority of the caſe has been queſtioned 
in the court of chancery: and ſeems effec- 
tually over-ruled by a late deciſion in the 
king's bench, by which it appears that a rate 
cannot legally be made, for repaying money 
borrowed, even within the year, 


The neceſſity of providing for the parochial 
poor makes it material, in a legal view, to in- 
quire, where ſuch proviſion is to be made, or, in 
other words, on what title or grounds a pau- 
per's laſt local ſettlement depends ; which has 
been the ſubject of very numerous litigations. 
It ſeems clear, both on principles of law and 
of common humanity, that the impotent poor 
muſt be provided for where they are found, 
unleſs ſome place of their ſettlement can be 
diſcovered, to which they may be removed, 
and which is more peculiarly bound to the 
performance of that duty. Agreeably hereto, 
it is faid * to be a vulgar error, that the ſt. 

13 

f 2 Wms. 6% (4th ed. n.) m Dougl. 116. 


b Str. 1067.——Indeed the ſt. of C. II. uſes the expreſ- 
T4 ſion, 
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13 & 14 C. II. c. 12. was the firſt ſtatute 
concerning ſettlements: and many more an- 
tient laws are referred to as having been 
enacted to that purpoſe. But that ſtatute is 
now conſidered as the great baſis on which 
the doctrine of ſettlements has been erected; 
of which I proceed to give a very ſhort ſketch, 
as it ſtands on general notions of law, and on 
divers acts of parliament, explained by judg- 
ments, chiefly recent, of the court of king's 
bench. | 


The place of birth is primd facie evidence 
of the ſettlement of legitimate children. But 
the place of nativity affords an abſolute ſettle- 
ment to illegitimate children, unleſs the mo- 
ther has, during her pregnancy, been wrong- 
fully, or occaſionally, removed to the pariſh or 
townſhip where the child happens to be born. 
The ſtatute of Charles the ſecond mentions 


© 4 native as the firſt deſcription of perſons 
laſt legally ſettled. 


fon, laſt legally ſettled,” as a term previouſly in uſe: and 
ſuch ſettlements had occaſionally, ſeveral years before, been 
matters of debate. (2 Bul. 358. Dalt. c. lxxiii.) 


i 2 Bul. 358, I Sal. 121. 2 Sal. 474 532. 3 66. 
Cald. 217, 8. 5 


8 But 
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But by conſtruction of law, and inde- 
pendent. of any ſtatute, a ſettlement 1s alfa 
acquired by marriage. The wife's ſettlement 
is that of her huſband, and ſurvives to her, 
(her maiden ſettlement being defeated and 
gone) after his death. On the other hand, 
if aj woman, having a ſettlement, marries a 
man not legally ſettled any where, (as in one 
inſtance an Iriſh failor) her ſettlement is not 
deſtroyed; it remains to her after the death of 
her huſband ; and ſhe may be removed to it 
even in his life-time, if he ceaſes to maintain 
and reſides apart from her, it not being known 
where in particular he is; but this ſhall not 
extend to authoriſe a manifeſt ſeparation of 
one from the other. In“ removals of a wife 
or widow, as ſuch, it is ſufficient, in the firſt 
inſtance, to prove their maiden ſettlements. 


Another mode of gaining a ſettlement by 
conſtruction of law, is by way of deſcent, as 
a hereditary or derivative right from the father 
or mother. 


As to ſettlements of a man's own acqui- 
fition, they depend principally on the ſeveral 


2. 
3 Burr. ſettl. ca. no 39. no 118. Su. 683. 


4 Cald, 206. 37 1. 236. 
T 4 ſtatutes 


—_ 


— — 
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' ſtatutes paſſed in relation thereto : the firſt 
of which laws is a ſort of text, on which the 
others have proceeded by way of comment. 
In all ſuch caſes of acquired ſettlements, forty 
days ® reſidence in the pariſh is an indiſpenſable 
requiſite, But ſuch reſidence need not be for 
forty ſucceſſive days. As where a ſervant 
has reſided part of the year in one pariſh, and 
at different intervals in another, making more 
than forty days in the whole in each, his ſet- 
tlement is in that where he ſlept the laſt night. 
Inhabitancy on a perſon's* /anded eſtate, ſubſtan- 
tially his own, of ever ſo inconſiderable value, 
provided he came to it by act of law, and not as 
a-pecuniary purchaſe, will gain a ſettlement; 
and this is by conſtruction of law, and a caſe 
not ſpecially mentioned in the ſtatutes. But if 
it be a rented tenement, it muſt be of the an- 
nual ! value of ten pounds, yet it need not * be 


13814. II. e. 13. 1 J. II. e. 17. 3W.&M.c. 15; 
8 & 9 W. III. c. 30. 9 & 10 W. III. c. 11. 2 & 3 A. c. 6. 
12 A. ſt. 1. c. 18. 9 G. I. c. 7; & 31 G. II. c. 11. 

m 2 Durn. & Eaſt 51. a Dougl. 657, 8. N 

o See Dougl. 630—632. 767-770. 

This term is conſtrued comprehenſively. (1 Durn. & 
Eaſt 137, 8. 358—361.) | 

1 Performance of ſervice, as a conſideration for occupying 
the tenement, is equivalent to payment of rent, (1 Durn. & 
Eaſt 598, 9.) 

Burr. 760 &, 2 Durn, & Eaſt 451 &c, 

X | taken 
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taken for a year: if it be a * pecuniary pur- 
chaſe, there muſt have been thirty pounds 
conſideration money, bond fide paid for ſuch 


property. 


Another method of gaining a ſettlement is 
by forty days reſidence after giving regular 
notice, as required by ſome of theſe ſtatutes, 
of coming to abide in the pariſh. For here 
at leaſt the law conſiders, whether paupers are 
likely to become chargeable at the time of their 
coming, and if they do not enter the pariſh in 
ſuch indigent ſtate, allows them to acquire a 
ſettlement. I do not find a ſingle caſe deter- 
mined upon a notice actually given, altho 
there have been ſome litigations, as to acts 
ſuppoſed to be equivalent. 


But by expreſs ſtatutes, being rated to and pay- 
ing the parochial levies (except thoſe to ſcaven- 
gers, highways, bridges, and the window tax) 
are equivalent toſuch notice. And by ſome 
late * determinations, if the houſe be generally 


It ſeems unſettled whether a gratuitous gift of land will 
furniſh the means of acquiring a ſettlement. (1 Durn, & Eaſt 
247, 8.) 

t Burr. 1062. Burr. ſettl. ca. ne 148. Dougl. 564. See 
Dougl. 225, 6, 7. 621, 2. Cald. 276-283. 374388; and in 
particular 2 Durn. & Eaſt 648 &c, 


rated, 
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rated, and the tax paid by the inhabitant of it, 
he will gain a ſettlement. 


Another * ſtatutable method of gaining a 
fettlement is by being placed in and ſerving 
an annual office in the pariſh, as that of con- 
ſtable : which is effectual, tho executed by 


deputy. 


Apprenticeſhip ” forms another mode of 
gaining a ſettlement chalked out by the 
ſtatutes. The binding muſt be by writing, 
and the inſtrument muſt be duly ſtamped ; 
but ſince the ſt. 31 G. II. c. II, it need not 
be an indenture, nor * need the maſter exccute 
a counterpart, 


The only remaining method of acquiring a 
fettlement, and which has been productive of 
more litigation and refined diſtinctions than all 
the former, is by hiring and ſervice. The ſta- 
tutes require, that, at the time of the hiring, 
the pauper be childleſs and unmarried. They 
alſo exact a hiring for a year, and a ſervice for 
a year. Therefore * a retroſpective hiring, or 


u Burr, ſettl. ca. no 10. x Cald. 252-262. 

See Cald. 60. 126. 367. Dougl. 70. 1 Durn. & Eaſt 

281. | 
2 Cald. 31. 2 Cald, 23. i 

a hiring 
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da hiring with an expreſs excluſion of part of 
the year, at the time of the contract, (unleſs 
© it be ſuch an excluſion as the law would im- 
ply) will not avail. But a general hiring is 
conſtrued a hiring for a year, where nothing 
appears to negative that idea. So a hiring © 
from whitſuntide to whitſuntide is ſufficiently 
effectual to confer a ſettlement, tho that 
moveable feaſt happens earlier in the ſucceed- 
ing year, for there is no caſe which makes 
the exact period of three hundred and ſixty- 
five days the criterion; and pariſh offices, 
which afford one means, as we have ſeen, of 
gaining a ſettlement, are ſo ſerved. Laſtly, 
"a hiring on the day after michaelmas till 
the next michaelmas, or the like, is conſtrucd 
incluſively, and gains a ſettlement. 


As to the ſervice, abſence in the middle of 
the year, by the act of God, as in conſe- 
quence of ſickneſs ©, or abſence with the 


d Burr. 495 ; but ſee 2 Durn. & Eaſt 379. 

© Dougl. 391. 4 Burr. ſettl. ca. no 206. 

Burr. ſettl. ca. no 208,——A hiring at ſo much a week is 
not an implied hiring for a year. (2 Durn. & Eaſt 453.) 

f Cald. 19—22. 1 Durn. & Eaſt 490. 

* Str. 423 &c. Burr. ſettl. ca. n“ 158. & n 211. 

* Burr, ſettl. ca. no 152. 


leave 
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leave of the maſter, or * without ſuch leave, 
if the pauper be received again, will not vitiate 
or defeat the ſettlement. So hiring * for a 
year, and ſervice for a year, but not under the 
ſame contract, as if there is a hiring for leſs 
than a year, and ſervice purſuant to it, and 
then a ſecond hiring for a year, and ſervice 
under it for fo long as will make up a year's 
ſervice in the whole, this will gain a ſettle- 
ment. In ſuch caſe, there muſt have been 
no interruption, or diſcontinuince, of the firſt 
contract, before the time of entering into the 
| ſecond agreement. But abſence for an hour, 
to conſult with the pauper's father about the 
ſecond hiring, was not conſtrued ſuch a diſ- 
continuance. If indeed, in this or in other 
caſes, the relation of maſter and ſervant is 
completely diſſolved by mutual conſent, there 
is no pretence to ſay, that the ſtatute, which 
requires continuance in the fame ſervice for a 
year, is complied with, or that a ſettlement is 
gained. But where they part a little before 
the end of the year, the court rather looks 


i Burr. ſettl. ca. n 14. Cald. 298. 

* Burr. ſettl. ca. no 37. Dougl. 309. Cald. 359. 

1 See Dougl. 3 10. n. Cald. 67. 1 Durn. & Eaſt 778. 
* Burr. ſettl. ca. no 147. 1 Durn. & Eaſt 101. 

® Burr. ſettl. ca. no 229, Cald. 48. 


upon 
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upon this as an abſence with leave than as a 
diſſolution of the contract, and in theſe in- 
ſtances ſtrongly inclines to adjudge in favour 
of the ſettlement. | 


It ſeems proper here to make ſome men- 
tion of * certificates, which are writings under 
the hands and ſeals of the churchwardens, 
or the major part of them, duly atteſted 
by two witneſſes, and ſubſcribed by two 
juſtices, acknowledging the perſons therein 
mentioned to be ſettled in the pariſh, which 
grants ſuch memorial, and which * is conclu- 
five evidence of the ſettlement againſt the pa- 
riſh granting it, while in force, and till an 


© Which are ſaid to be introduced (by ſt. 8 & g W. III. 
c. 3o) to cure a radical defect in the ſyſtem of the poor laws, 
viz. that, in a commercial and manufacturing country, the poor 
ould all be confined to their reſpective pariſhes, and being 
poſſeſſed of induſtry, vigour, and kill, and unable to find work 
at home, ſhould be prohibited from ſeeking it abroad. (Cald. 
216.) And indeed the power of removal on a ſuggeſtion of 
being likely to become chargeable, was originally thought a 
great retrenchment of natural liberty, making men beggars and 
| priſoners, and depriving them of the company of friends and 
relations, of choice of air and place of trade. (Dalt. c. Ixxiii. 
$ 32. ed. 1677.) which ſection is an addition, among others, 
to that author. | 
P Cald. 64. 


8 


abandonment 
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" abandonment of it by the paupers or their de- 
ſcendants. If it wants the allowance of the 
Juſtices, it cannot be uſed as a certificate. 
Such certificated paupers cannot be removed 
from a pariſh into which they come with this 
kind of manifeſto, till they become actually 
chargeable, not merely becauſe there is a 
likelihood of their becoming ſo in future, 
But on the other hand, they cannot, by the 
words of one of the ſtatutes, gain a ſettle- 
ment in the pariſh into which they come as 
certificated paupers, and which is thereby 
bound to receive them, otherwiſe than by 
renting a tenement of ten pounds a year, or 
ſerving an annual office. Neither * can the 
ſervant or apprentice, as ſuch, of a certifi- 
cated perſon gain a ſettlement. But * by an 
equitable conſtruction of one of the ſtatutes 
juſt alluded to, a certificated perſon may gain 
a ſettlement by reſiding on his own eſtate, if 


q Sce Cald. 144 &c. and the caſes there cited; and 1 Durn. 
& Eaſt 354—358,——A ſecond certificate diſcharges a former 
one, both being given by the ſame to two different pariſhes, 
(1 Durn. & Eaſt 218.) 

r Burr, ſetil. ca. no 187. 

9 & 10 W. III. c. 11. 

t St. 12 A. ſt. 1. c. 18. 6 2. 

v Str. 163. 265, 6. Burr, ſettl. ca. A® 75. 


the 
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or whatever be the value, if he comes to 
it, whether copyhold or freehold, by other 
means than a pecuniary conſideration. In 
ſuch caſe, his real property gives him a right 
of admittance into the pariſh, independently 
of his certificate, without that paſſport. 


On complaint made to the churchwardens 
and overſeers, that a pauper, (in caſe of a cer- 
tificate) is chargeable, or (otherwiſe) likely 
to become fo, he is removeable, by a written 
order of two juſtices, to the pariſh where he 
is ſettled. This order of removal may be 
appealed from, by the pariſh thereby charged 
(due notice of ſuch intention being given, 
where there is time ſor it, otherwiſe * the ap- 
pea! may be entered and reſpited) to the next 
quarter ſeſſions of the county containing the 
removing pariſh. That court, by the ſt. 
5 G. II. c. 19, has power to amend defe&ts 
in form ; and after ſuch amendment, or where 
no objection of that kind ariſes, it proceeds to 
hear the evidence, and to determine on the 
law reſulting from the facts proved, according 


* Dougl. 191. 
to 


the purchaſe money amounts to thirty pounds. 
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to the principles on which the ſettlement 
depends, and of which I have given this very 
ſuccin&t ſummary. The judgment of the 
ſeſſions may be reviewed, and reverſed, or af- 
firmed, in the king's bench, the orders made 
by the juſtices originally, and at the ſeſſions, 
being removed by writ of certiorari before that 
ſuperior tribunal. 


I have been neceſlarily led into this ſhort 
detail of the poor laws, by the mention of 
thoſe ſubaltern civil officers, of whom I have 
laſt treated, and with whom J ſhall cloſe our 
inquiries into the various diſtributions, ac- 
cording to the laws of England, of political 
power or authority. 


PART 


PART THE FIRST. 


8 


* 


DIVISION THE SECOND. 
TT: 


LECTURE xk 


Of the prelates of the church, and others having 
= ſpiritual promotion. 


AVING cloſed my inquiries into the 

ſeveral ſpecies of magiſtracy, or per- 
ſons governing, whether ſupreme or ſubordi- 
nate, I proceed to conſider the other mem- 
bers of the community, or thoſe who are 
governed, 


Some indeed, out of the ſuperior orders 
of citizens, beſides the general and intrin- 
fic dighity of their ſtations and functions, 
partake in the higheſt authority, and have 
a ſhare in the legiſlative, executive, or ju- 

U dicial 
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dicial powers of the ſtate : ſuch are the mem- 
bers of the three learned profeſſions, and the 
officers of the army and navy. As to that 
profeſſion, with which this courſe of ſtudies 
is moſt connected, I have, in one of my 
elementary diſcourſes, already ſpoken of the 
character of an advocate. I ſhall paſs over 
moſt of the other ſpheres of life, few of 
which afford much ground for legal diſqui- 
ſition. Still leſs am I inclined to treat of 
ſuch diſtinctions as confer hardly any right 
except merely that of precedence. 


But the clergy are ſo juſtly and ſo many 
ways reſpected by the laws, (being, as the 
legiſlature * have heretofore expreſſed it, © one 
of the great ſtates of this realm”) as to 
demand a ſeparate and particular diſcuſſion. 
Both the honours and emoluments due to this 
profeſſion are inforced by reaſon and revela- 
tion. Neither have poſitive inſtitutions been 
wanting in this country to exalt their cha- 
racter into juſt dignity, to ſecure to them 
their merited revenues, and to arm them with 
privileges and exemptions. There is fcarce 


a code of Anglo-Saxon laws which begins in 


2 Elem. jur. lect. VI. d St. 8 El. e. 1. 
any 


LECT. it» &f tbe church, &c, 291 


any other manner, than by aſſerting (after, 
* perhaps, ſome religious ordinances) the due 
and accuſtomed franchiſes of the church and 
churchmen, Thus alſo the firſt chapter of 
magna carta ordains, © gued ecclefia Anglicana 
libera fit, et habeat omnia jura ſua integra et 
libertates ſuas illaſas. The maintenance 
and protection of the rights of the eccleſiaſ- 
tical order was always a part of the corona- 
tion oath. , By the preſent form of that oath, 
enacted * at the revolution, the king is to ſwear, 
* that he will to the utmoſt of his power 
maintain the laws of God, the true profeſſion 
of the goſpel, and the proteſtant reformed 
religion. eſtabliſhed by law, and will preſerve 
unto the biſhops and clergy of this realm, and 
to the churches committed to their charge, 
all ſuch rights and privileges as by law do or 
thall appertaia unto them.” 


Spiritual perſons are diſtinguiſhed into 
biſhops, prieſts, and deacons, as the church of 
England 


„Wilk. LL A. S. 127. 4 St. 1 W. & M. ſeſſ. 1. c. ö. 
© Beſides theſe, (ſays Dr. Burn, eccl. law, t. ordination) the 
church of Rome has five others, ſubdeacons, acolyths, exorciſts, 
readers, and oſtiaries. But according to Lyndwood, a canoniſt 
in popiſh times of conſummate learting, (Prov. 27) holy orders, 
2 « frifte 
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England holds, by apoſtolical inſtitution. Our 
poſitive laws have ſuperadded diſtinctions 
conſiſtent with, and in no degree derogatory 
from, this divine arrangement. Here I muft 
again make mention, firſt, of the king; who in 
ſome old law books is ſtiled per/ona mixta, poſ- 
ſeſſed both of a lay and an eccleſiaſtical capa- 
city; and who hath the title and authority of 
ſupreme head, upon earth, of the church of 
England ; and the ſtatute, which recognizes 
this preheminence, is © but a declaration or 
reſtitution of the antient common law. Some 
notice has already been taken of the convoca- 
tions, or provincial ſynods of the clergy. I 
have alto had, and ſhall have future occaſions 
of ſpeaking of the archbiſhops and biſhops, as 


« ffricte logue ndo, ſunt quatuor tantum, ſeilicet ſubdiaconatns, dia- 
conatus, preſbyteratus, et epiſcopatus.”” In the epiſtle written by 
Alfric, a biſhop or abbot, to archbiſhop Wulſtan, many years 
before the Norman conqueſt, giving an account of ſeveral coun- 
cils, and points of ecclefiaſtical hiſtory, there is this paſſage, (in 
which it is remarkable that prieſts and biſhops are claſſed toge- 
ther, tho in other reſpects, holy orders are enumerated exaQly 
according to the church of Rome). © Diledi, ſeptem ordines 
conſtituti ſunt in libris ad Dei ſervitia in eccleſia Dei; unus et «j- 
tiarius, ſecundus eft lector c. ſeptimus preſbyter five epiſcopus. 
Oftiarius eft cuſtos eccleſie Sc. Dilecti, intelligite, quod ambo epi/* 
copus et preſbyter ſint in uno ordine, hoc eſt in ſeptimo ordine eccleſca[* 
tico, uti ſacer liber nobis indicat &c. (Wilk. Ll. A S. 167.) 

f Yearb. 10 H. VII. 18. b. W. Jon. 387. 

t Mo. 782. See poſt lect. XIII. 


members 
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members of the lords' houſe of parliament. 
The exerciſe of their ſpiritual function, ſo far 
as it was a proper ſubject of poſitive inſtitu- 
tions, is, in ſome meaſure, regulated by the 
ſeveral acts of uniformity, which will be men- 
tioned in the lecture concerning the legal 
eſtabliſhment of the national religion. There 
are, beſides, other particulars, in which the 
prelates of the church are reſpected by the 
law, not, perhaps, undeſerving of a ſhort re- 
cital, 


Biſhops are ſaid, in the antient chriſtian 
church, to have been choſen by the clergy 
and laity, and that afterwards the emperors 
aſſumed the power of nomination, in order to 
prevent the tumults, that aroſe at ſuch crowd- 
ed elections. This right was diveſted from 
them by the machinations of the pope, under 
the pretence, that it was corruptly exerted : 
and the election was placed in the conventual 
canons of the cathedral church, whoſe choice 
was uſually confirmed at Rome. But Covar- 
ruvias \, tho a Spaniſh canoniſt and a popiſh 
prelate, maintains the propricty of the prince's 


b Ayl. par, jur. can. Angl. 126. i Covar. 476, 7. 
U 3 conſent 
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conſent in the diſpoſal of biſhopricks, and 
fays, that in France it was indiſpenſably ne- 
ceſſary. 


It has been declared by parliament that all * 
the biſhopricks in England are of the king's 
foundation, and that he is the patron of them, 
Sir Edward Coke adds, ' that, at the firſt, they 
were donative, In the Saxon“ age, ecclefiaf- 
tical dignities are ſaid to have been conferred 
in parliament. But, except during the reign 
of Edward the ſixth, when, by a' law fince 
repealed, archbiſhopricks and biſhopricks 
were made donatives of the king's patronage, 


& Preamble ſt. 2. C vulgo 1.) J. I. e. 3. Watſ. c. ix. 

1 Inft. 134. a. 

„Ayl. 126.— The king ſeems to have had the right (at 
leaſt before the Norman conqueſt) of diſpoſing of them. For 
we read that king Edward the elder, by advice of his chancellor 
Turketill, filled up ſeven vacant biſhopricks in one day. (Ingul. 
hiſt. 36.) It appears, however, that in times ſtill earlier, there 
had been, « canonica prelatorum elefic,” fince Ingulphus com- 
plains of the long diſuſe ef it. (Ayl. ibid, 1 Inſt. 134. a. 13 
ed. n. 1.) 

" " St, 1 E. VI. c. 2. repealed by ſt. 1 M. ſeſſ. 2. . 2. 
The latter was repealed by it. 2 J. I. c. 25. § 48, whence it 
might be inferred that the former was revived, But by ſt. 1 El. 
c. 1. the ſt. 25 H. VIII. c. 20, for the election of biſhops in the 
preſent form, is revived; and this thereſore is a repeal of the 
ſt. of Ed. VI. independent of the repeal thereof by the |, of 


Mary. (1 Inſt. 134. a. 12 Co. 7:) 


2 there 
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there * has been, at leaſt fince the time of 
king John, or rather of Henry the firſt, a 
form of election by the dean and chapter ob- | 
ſerved; which, before the reformation, was i 
ſubject to the control of the king, and was 
frequently interpoſed in by the pope; and, 
ſince the renunciation of Romiſh authority, 
the whole power in effect is veſted in the ſo- 
vereign. 


After ſuch election and confirmation, the 
new biſhop is intitled to be ſummoned to par- 
liament, (as 1 obſerved in my ſecond lecture) . 2. 
even before he obtains reſtitution of the tem- 
poralties of the ſee, which is juſtly urged as 
an argument to prove, that his attendance in 
the houſe of lords is by antient uſage, as a 
conſtitutional right, annexed to his eccleſiaſti- 
cal dignity, and not by reaſon only of his 
holding lands per baroniam. It is inſiſted, 
that * in the time of the Saxons, biſhops fate 
in ſtate councils by reaſon of their office, as 
they were ſpiritual perſons, and not on ac- 


o Gibſ. cod. t. v. c. 1.———lIt has been ſuppoſed, (as biſhop 
Gibſon obſerves) that the above-mentioned ſtatute of E. VI, 
was intended to pave the way for the abolition of deans aud 


chapters. 
? 3 Sal. 73. 


U4 count | 


l 
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count of any tenures. Some learned men, 
therefore, are of opinion, that the prelates of 
the church now fit in parliament in a double 
capacity, as biſhops, and as barons by tenure, 
except the five added to the number by king 
Henry the eighth, who are faid to have no 
baronies annexed to their fees. But ſince 
the reſt conſtituted a part of the general 
councils of the realm, before the eſtabliſh- 
ment of feudal tenures, their ſenatorial func- 
tion, as well as the reſt of their character, 
may be ſuppoſed to have remained, after they 
began to hold their landed poſſeſſions ficut 
baroniam; eſpecially as, during the vacancy of 
a ſee, there are many precedents of writs of 
ſummons directed to the guardians of the 


ſpiritualties, which is a ſtrong confirmation 


of the ſpiritual capacity of the biſhops in 
parliament, independent of their baronial 
right. 


The perſon elected is not a complete bi- 
ſhop but by conſecration ; nor till after that 
ſolemn rite, and his being approved by the 
king, (whoſe ' conſent runs through the pro- 


a Gibſ, cod. t. v. e. 6. Warb. all. 148. (4th ed.) Ayl. 129, 
Ayl. 128. 
ceedings) 
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ceedings) can he exerciſe all his judicial and 
important operations; tho it is ſaid, he may 
act miniſterially, as by iſſuing his certificate 
in a queſtion of baſtardy, or the like, 


The antient mode of inveſtiture to biihop- 
ricks, by the paitoral ſtaff and ring, gave 
great offence to the pope and his zealous 
partizans. Archbiſhop * Anſelm, not having 
been elected by the monks of Canterbury, 
was contented to be inveſted by William Ru- 
fus in this way ; and was himſelf afterwards, 
with a very ill grace, a chief fomenter of 
thoſe diſturbances, The matter was ad- 
juſted in the reign of John, by requiring, 
that (beſides the king's prior recommenda- 
tion, and ſubſequent aſſent to the election) 
the new biſhop ſhould do homage on having 
his temporalties reſtored ; which mode could 
not be objected to as a form of conferring a 
ſpiritual office by lay hands. In the interim *, 
the king is ſeiſed of the frechold of the tem- 
poralties, may take the profits, and preſent 
to a vacant bencfice, Neither after reſtitu- 


* 2Rol, 451. Gibſ. cod. t. v. c. 2. Ayl. 126. 

u 3 Sal. 71. 

*1R. A. 881. 2 R. A. 343, 4. ex parte Tarrant Canc. 
Trin. term. 1783. | 
tion 
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tion can the biſhop have an action of treſ- 
paſs, as it ſeems”, for a wrong done during 
the vacancy ; for that ſuit implies the plain- 
tiff 's being in poſſeſſion at the time of the 
injury committed. Altho he is a complete 
biſhop by conſecration, and altho he is alſo 
intitled to become the king's tenant in re- 
ſpect to the barony or temporalties of the 
ſee, he is not actual tenant till after homage 
done, and the ſuing out of the writ of reſti- 
tution, 


Beſides the former requiſites, which I have 
alluded to, namely election, approbation, con- 
firmation, and conſecration, there is the far- 
ther ceremony of inſtallation of a biſhop, 
and inthronization in the caſe of an archbi- 
ſhop. The fame * eſſentials, that are in uſe 
on a new creation, occur likewiſe on a * 
tranſlation from one biſhoprick to another, 

except 


Y 2 Inſt. 152. ® x Sal. 137. * W, Jon. 160. 
> In papal times, ſuch tranſlations were accompliſhed by pe- 
titioning the pope for a diſpenſation ; which practice was called 
« poſtulation,”” but was an illegal and uſurped power. (1 Sal. 
137.) The caſe is, that by the council of Sardis, tranſlations 
of biſhops from one city or ſee to another was abſolutely prohi- 
bited, in order to ſhun the ſuſpicion of avarice or ambition in 
men of that conſpicuous digrity and exalted office. (Ayl. 
? 122.) 
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except conſecration, which is not to be re- 
peated, 


An Engliſh biſhop, thus duly and com- 
pletely conſtituted, may be faid to officiate in 
many different capacities, In ordination, and 
other ſolemn rites ſet forth in our excellent 
liturgy, he performs a purely ſpiritual func. 
tion of apoſtolical inſtitution. In parliament, 
and in convocation, he is inveſted with a le- 
giſlative, and ſometimes a judicial, character. 
In his court he poſſeſſes eccleſiaſtical juriſ- 
diction, both criminal and civil; which he *© 
may diſcharge in perſon, tho in general it re- 
mains delegated to his chancellor, As to the 
revenues of the ſee, he enjoys a_ power of 
leaſing the eſtates, of which he is ſeiſed as 
biſhop, ſubje& to ſome proviſional reſtraints, 
introduced by ſtatute law for the benefit and 
ſecurity of the ſucceſſor. Laſtly, he diſpoſes 
of benefices, either by original right, or by 
lapſe *, where the immediate patron neglects 


122.) It was therefore neceſſary to call in the mercenary aſ- 
ſiſtance of the pope, to diſpenſe with what was the received law 
of the church, or at leaſt of too much authority to be overlook - 
ed. The term © poſtulation,”” it ſeems, was uſed in other in- 
ſtances of diſpenſation, as in favor of a perſon elected biſhop 
under thirty years of age, (Gibſ. cod. t. v. c. 1.) 

* 1 Sal, 134. 4 2 Inſt. 361, 


to 
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to preſent for the ſpace of fix calendar 
months. 


The dignity of biſhop is univerſal: he is 
a biſhop of the univerſal church. Therefore 
* an Iriſh prelate muſt ſue and be ſued here 
by his appellation of biſhop : but it is not 
ſtrictly neceſſary, that a temporal peer of that 
kingdom ſhould in any action have his titles 
of honor on the record. The Iriſh biſhop- 
ricks have always been conferred as donatives 
by the king's letters patent, 


The number * of biſhops in England hath 
varied in different ages. Thus we read of a 
biſhop of Whitehaven ſummoned to parlia- 
ment in the fifth year of Richard the firſt, 
The five new biſhopricks, created by Henry 
the eighth, were ſo conſtituted, not by his 
ſole authority, but by virtue of an act of 
parliament, paſſed for that purpoſe. 


As the preſent biſhops are ſuffragans to the 


e Pal. 345. f Pal. 27. 1 Sal. 136. 

5 Inguiph. hiſt. 36. h 1 Parl. hiſt. 17. 

# St. 31 H. VIII. c. 9. Gibſ. cod. t. viii. c. 6; where the act 
may be ſeen; for it is not printed in the editions of Ruff head or 
Pickering. 


archbiſhops 
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* archbiſhops of each province reſpectively, 
ſo in former times the biſhops alſo had their 
ſuffragans. Theſe inferior ſuffragans were 
conſecrated like other biſhops, and had their 
ſees in towns, not in cities, like the regular 
permanent biſhops of the realm. Conſider- 
ing that an act“ was paſſed relating ſolely to 
theſe inferior ſuffragans, ſo late as the year 
15 34, it may ſeem remarkable that ſince that 
time we meet with ſo little notice or mention 
concerning them. But this gives occaſion to 
remark, that, according to fir Edward Coke 
every borough incorporate, that hath or had a 
biſhop, not being ſuffragan to another biſhop, 
within time of legal memory, as Weſtminſter, 
is and continues a city, though the biſhop- 
rick be diſſolved. Whatever diſtinction an- 
tiently, I mean, in very early times, prevailed 
between cities and towns in England, it cer- 


* The term * archbiſhop®? applies to the province, not to 
the dioceſe. The two primates are reſpectively biſhops of the 
dioceſes, and archbiſhops of the provinces, of Canterbury and 
York, (Watſ. c. xii.) For there is no other biſhop of thoſe 
dioceſes. 

1 Burn's eccl. law, t. biſhops, 5 8. 

m St. 26 H. VIII. c. 14. 

n 1 Inſt, 10g. b. But Mr. Hargrave adds, (13. ed, ad loc.) 
that this is an unapt example: for Weſtminſter was expreſsly 
created a city, by the ſame letters patent which erected the bi- 
ſhoprick. 

tainly 
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tainly was not this : for in the great * council 
of biſhops and abbots holden here in the year 
1072, by command of pope Alexander the 
ſecond, by the conſent and in the preſence of 
the king, for ſettling the diſputed ſuperiori- 
ty between the two archbiſhops, it was de- 
creed, that biſhops” ſees ſhould be transferred 
from towns to cities. This decree probably 
gave riſe to the opinion, that a biſhop's ſee 
conſtituted a city, in the caſe alſo of the new 
foundations. The ſame diſtinction is not paid 
to biſhops' ſees in Ireland. 


The biſhops of each province are, as I 
have ſaid, ſuffragans, and under the authority 
and juriſdiction of the reſpective archbiſhop. 
For * tho there may be a co-ordination jure 
drvino, yet there is a ſubordination jure eccle/i- 
aſtico qua humans, not of neceſſity from the 
nature of their offices, but for convenience or 
political expedience. And therefore * when 
the archbiſhop of Canterbury had cited before 
him the biſhop of St. David's, and was pro- 
ceeding to deprive him for ſimony, the king's 


o Ingulph. 92, 93.——The ſee of the great midland dioceſe 
was accordingly ſoon afterwards transferred from the town of 
Dorcheſter in Oxfordſhire to the city of Lincoln; and ſo, I 


ſuppoſe, in other inſtances. . 
Lord Raym. 54 1. Lord Raym. 447—451.539=545- 
bench 
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bench refuſed to grant a prohibition to ſtay 
the proceedings in the archiepiſcopal court. 
The biſhop appealed from the metropolitan to 
the higheſt eccleſiaſtical juriſdiction, namely, 
that of the delegates commiſſioned under the 
great ſeal, and yet at the ſame time moved for a 
prohibition to prevent them from entertaining 
the cauſe, but the king's bench again reject- 
ed his application. Then he obtained, with 
ſome difficulty, a writ of error to the houſe 
of lords, on the denial of the prohibition, but 
it was determined, that a writ of error would 
not lie in this caſe. Theſe adjudications con- 
cur in confirming the archbiſhop's right of 
juriſdiction, 


As between the two primates, the archbi- 
ſhop of Canterbury has the preheminence. 
He is ſtiled primate and metropolitan, not of 
England only, as the archbiſhop of York is, 
but of all England, becauſe * in popiſh times 
he was inveſted with a legatine authority 
throughout both provinces, and may at this 
day grant faculties and diſpenſations in both 
provinces alike. But if we go up higher 
than the date of any legatine authority, we 


» Burn's eccl, law, t. biſhops, 5 1. 


ſhall 
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ſhall find him the only primate of Britain, 
alterius orbis papam * ; and the powers deput- 
ed from Rome were but falſe gloſſes, that 
concealed his genuine right. Winifred, bi- 
ſhop of York, is ſaid in vety early times to 
have been deprived by Theodore, archbiſhop 
of Canterbury: for the former ſec was not 
antiently metropolitical, but ſubject to the 
then only primate's juriſdiction. Ingulphus 
writes *, that, at the council before ſpoken 
of, it was proved, quad Eboracenſis eccle- 
fia Cantuarienſi debeat ſubjacere ; and that it 
was ſettled, that the archbiſhop of York 
ſhould attend with his ſuffragans at the con- 
ventions ſummoned, and obey the decrees 
made, by the ſuperior archbiſhop. At the 
fame council, the archbiſhop of York's pro- 
vincial juriſdiction was recognized over his 
ſuffragans, north of Litchfield and the river 
Humber, not in England only, but to the ex- 
tremeſt parts of Scotland. His power," how- 
ever, over the Scotch biſhops, he loſt ſoon 
after the middle of the fifteenth century ; and 
it was transferred to the archbiſhop of St. 
Andrew's. The ” dignity of the archbiſhop 


* Lord Raym. 541. * Ibid. * Hiſt. 92. 
Y Burn's eccl. law, t. biſhops, 5 1. V Ibid, 


of 
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of Canterbury is ſaid to have been ſo far re- 
pected even abroad, that in general councils 
he had the precedency of all other archbi- 
ſhops. 


An archbiſhop is * intitled, at the creation or 
tranſlation of one of his ſuffragans, to demand 
a legal conveyance of the next avoidance of 
ſuch dignity or benefice belonging to the ſuf- 
fragan's ſee, as the archbiſhop ſhall chooſe 
and name, which is thence called his © option,” 
and in caſe of his death, his executors will 
have a right to preſent, or he may make a 
particular and expreſs diſpoſition thereof by 
will. 


Having mentioned theſe particulars relative 
to archbiſhops and biſhops, I am next in or- 
der to ſpeak of deans and chapters, which, ac- 
cording to fir Edward Coke ?, were originally 
inſtituted as a council to the biſhop, to ad- 


* Burn, eccl. law, t. biſhops, <$ 7.-—lIt ſeems, that an option 
is loſt by the death or tranſlation of the biſhop who granted it; 
and that the archbiſhop, or his perſonal repreſentative, cannot 
preſent after the death of the biſhop, tho the vacancy happened 
in his life-time, but the preſentation falls to the crown during 
the vacancy of the ſee. (Ambl. 101.) 

Y 3Rep. 75. a. 1 Inſt, 103. a. 


X viſe 
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viſe with him in matters of difficulty, and to 
aſſiſt him in deciding controverſies concern- 
ing religion, and alſo to conſent to leaſes and 
grants made by him, in order to bind his 
fucceſſor. But now, by the ſtatutes which 
concern leaſes made by ſpiritual perſons, the 
ſucceſſor will be bound without the concur- 
rence of the dean and chapter, if the powers, 
ſpecified in the acts of parliament, are not ex- 
ceeded. In matters to be tranſacted by the 
dean and chapter, the * dean hath no nega- 
tive or neceſſary voice. 


Deanries and prebends are * holden, in op- 
poſition to the authority of fir Edward Coke, 
to be ſinecures, that is, preferments not 
having, locally, the cure of fouls. It ſeems, 
however, altho there has been ſome con- 
troverſy, the better opinion, that a deanry is 
intirely a ſpiritual office and promotion, and, 
as ſuch, ſubject to the viſitation and control 
of the ordinary *, or eccleſiaſtical ſuperior. 


* Watſ. c. xliv. 2 Burn, eccl. law, 99-102. (8yo.ed. 1767.) 

* Watf. c. ĩi. d2R. A. 229. 341, 

© « Ordinarius (ſays fir Edward Coke, 1 Inſt. 344. a.) is he 
that hath ordinary juriſdiction in cauſes eccleſiaſtical, immediate 
to the king and his court of common law, for the better execu- 
tion of jaſtice, as the biſhop or any other that hath exempt and 
immediate juriſdiction in cauſes eccleſiaſtical,” The king is 
ſtiled ſupreme ordinary. (Watſ. c. xvii.) 


5 The 
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The deans and chapters of various cathe- 
drals have various degrees of eccleſiaſtical ju- 
riſdiction. Sometimes alſo the members, 
who compoſe this body, have a portion of lo- 
cal juriſdiction individually, with a power 
of appointing a commiſſary, for the probate 
of wills, or the like : but this branch of ec- 
cleſiaſtical authority cannot * be demiſed to 
the farmers or tenants of a prebendal eſtate. 
Such portion of juriſdiction is what properly 
confers the title of dignitaries *, In like man- 
ner, their revenues are either poſſeſſed by 
them jointly and indiſcriminately, or are an- 
nexed to the deanry, or to a particular canon- 
ry or prebend ; and in either caſe their power 
of leaſing is, by the ſeveral ſtatutes relating 
thereto, put under proper reſtraints for the 
benefit and ſafeguard of the ſucceſſors. 


By the laſt * ſtatute of uniformity, all per- 

ſons having eccleſiaſtical promotion, (* except 
the regius profeſſor of civil law in the univer- 
lity of Oxford) muſt ſubſcribe a declaration 
of their conformity to the liturgy of the 
church of England, and muſt have been epiſ- 


« T. Raym. 88. 
* 1 Cro. 663, Watſ. c. ii. Gibſ. cod. t. viii. c. 2. 


St. 12&14 C. II. c. 448. 13, 14. $4 29. 
X 2 copally 
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copally ordained prieſts. The reſidence, 
and other eccleſiaſtical duty of deans, canons, 
and prebendaries, is partly regulated by their 
local cuſtoms and ſtatutes, partly by the 
- Engliſh canon law, and partly by ſome few 
acts of parliament. In a late caſe, concern- 
ing the repairs of a prebendal houſe, it was 
holden, that an action lay for dilapidations in 
this, as in the inſtance of parochial benefices; 
and the local ſtatutes, which directed the ge- 
neral body to provide the materials for ſuch 
repairs, were to be of concluſive authority. 
It / has likewiſe been recently determined, 
that, where the election is (as commonly) in 
the dean and chapter, a mandamus will iſſue 
to compel an election to a vacant canonry: 
that the dean has no caſting voice ; and that 
the canons may vote by proxy: that there is 
no lapſe to the biſhop of a vacant canonry; 
and that he cannot preſent to ſuch prefer- 
ment, in default of an election in proper time, 
by virtue of his viſitatorial authority ', 

As 


Burn, eccl. law, t. deans and chapters, and t. reſidence. 
2 Durn. & Eaſt 630—639. ) 1 Durn. & Eaſt 652. 
* 1 Durn. & Ealt 656c—653, 
i There was no dean and chapter of the epiſcopal church of 
Norwich till the thirticth year of H. VIII. when that king con- 
.  verted 
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As to archdeacons, and chancellors of dioceſes, 


thoſe eccleſiaſtical dignitaries having before 
been ſpoken of in reſpect to their judicial ma- 
giſtracy, little more occurs to be mentioned 
concerning them. 


Laſtly, therefore, rural deans are eccleſiaſ- 
tical officers of great antiquity, their duty be- 
ing principally to give attendance at the bi- 
ſhop's court, and to prefent offences, as ap- 
pears by their“ oath. Their * miniſtration 
was temporary, they being ſubje& to amo- 
tion by the biſhop or archdeacon reſpectively, 
whom they aſſiſted ; and their appointment 
did not, like a benefice, require canonical in- 
ſtitution. Theſe * rural deans alſo held their 
chapters, at which the archdeacon was by ca- 
non enjoined frequently to aſſiſt; ſo cautious 
and exact was the antient polity of the Eng- 
liſh church, The“ office of rural dean was 


verted the priory there into a deanry and chapter, and incor- 
porated the new dean and chapter, and granted them all the 
poſſeſſions of the priory. (Com. 499. 3 Co. 73.) Hence 
that monaſtery is not mentioned in the liſts, ſet forth by 
Burn and Ayliff, of thoſe diſſolved by ſtatute paſſed the very 
following year, which catalogues are reſorted to in inquiries 
concerning exemptions from payment of tithes, 

m Burn, eccl. law, t. deans and chapters, 5 6. 

n Lynd. prov. 14. 79. 327. 

* Conſt. Othon. with Athon's comm. 52, 53, 54. 

Burn, eccl. law, t. deans and chapters, 5 6, 
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greatly ſunk into diſuſe even before the 
reformation, and there have been very few 
attempts to revive it in practice and autho- 


rity. 


Concerning theſe ſuperiors of the clerical 
order, I ſhall only ſubjoin, that for the go- 
vernment of the church and the correction of 
offences, viſitations of pariſhes and dioceſes 
were inſtituted in early ages, and are ſtill hol- 
den at fit ſeaſons, by the archbiſhops, biſhops, 
and their ſubſtitutes. But the canons and 
rules relating to this ſubject do not ſeem ne- 
ceſſary to be enlarged upon in this courſe of 
ſtudies, I ſhall therefore here cloſe my ac- 
count of the prelates and others in the more 
exalted ſtations of the church, and ſhall in 
the next lecture treat of that venerable body 
of men, the parochial clergy. | 


* Burn, eccl. law, t. viſitation, 
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Of the parochial clergy. 


N the preſent lecture I propoſe to treat 
of an order of citizens, highly reſpect- 
able for number, piety, learning, and merito- 
rious labeurs, the parochial clergy of this land. 
Theſe may be methodically diſtinguiſhed ac- 
cording to the ſeveral kinds of preferment, 
which they reſpectively hold, as rectors or 
parſons, vicars, and others, 


I. A parſon, according to legal propriety 
of ſpeech, is the eccleſiaſtical, or ſpiritual, 
rector of a rectory; and he is inveſted with 
the former appellation, becauſe per/onam gerit 
ecclgſiæ, being ſeiſed for his life of the perma- 
nent inheritance of the church, which he re- 
preſents, and whoſe rights he is to maintain, 
| X 4 Both 
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Both * a parſon and vicar are reputed in law, 
for the benefit of the church and their ſuc- 
ccflors, to have a ſort of qualified inheritance, 
but only an eſtate for Ae, as to any acts that 
might prejudice the next incumbents. A par- 
ſon is intitled to all the eccleſiaſtical rights 
and ducs of his church, by the general im- 
plication and intendment of the law, without 
particular proof or evidence; and thoſe others 
muſt ſhew any ſeverance or appropriation, 
who would avail themſelves of it. Theſe 


rights are the tithes great and ſmall, (of which 


| I ſhall diſcourſe as a ſpecies of incorporeal 
hereditaments) oblations, and ſome land. A 
rectory * cannot ſubtiſt without land; but for 
this purpoſe the church and churchyard are 
ſufficient, and it is not neceſſary, in order to 
prove a rectory, to thew that there is any 
other glebe belonging, to it. For the free- 
hold of the church and churchyard muſt be 
in ſome perſon, and it cannot be in the pa- 
rochial inhabitants, who are not (to this pur- 
poſe certainly) a corporation, and of courſe 
not legally qualified to hold lands; it is there- 
fore adjudged to be in the parſon. He only 


* x Inft. 341.a, 1 Sal. 165. 3 Sal. 377. 
© 2 Cro. 367. | 


. can 
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can grant licence for burials within the 
church, and not the churchwardens, nor even 
the ordinary himſelf. He is © intitled to the 
profits of the churchyard, and may bring an 
action for entering it as his cloſe, or demiſe it 
to a tenant, 


The canoniſts ſpeak * diſtintly of majores 
ecclefiz, as cathedrals, and minores, or pariſh 
churches and chapels. It is * ſaid, the king 
may by his patent make a church and its en- 
virons a cathedral. But this muſt be under- 
ſtood reſtriftively, where there is a biſhop's 
ſee ; for otherwiſe there cannot be a cathe- 


dral. Lyndwood writes, “circa eccliſiam 


majorem 


4 2R. A. 377,—An anonymous caſe (2 Sho. 184) ap- 
parently contradicts this, as to the churchyard : perhaps what 
is there laid down is intended to be confined to London; but 
that * churchwardens ſhould have a right to the churchyard,” 
ſeems inconliſtent with more than one principle of law. 

* Lynd. prov. 9. Gibſ. cod. t. viii. c. 2. 

f W. Jon. 166. b 2 And. 168. 

* Prov. 25 3-——A man was indicted on the ft. 5 & 6 E. VI. 
c. 4. for ſtriking in St. Paul's churchyard : and he moved, that 
being a cathedral church, it was not within the flatute, But 
the court over- ruled the objection. (1 Cro. 224.)——lIt might 
be very material to a defendant, whether the dimenſion ſhould 
be taken exaRAly according to Lyndwood, if that law, which is ſo 
penal, were to be rigorouſly inforced : for beſides being excom- 
municated 1% facto, the offenders are liable to loſe one of their 
ears, and © if they have none ears, to be marked in the cheek 
with a hot iron and the letter F thereon, whereby they may be 

| known 
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majorem continebit cameterium quadraginta paſe 
ſus, ſed circa eccleſiam minorem continebit tri- 
ginta paſſus.” If any other diſtinctions, be- 
ſides theſe, ever prevailed in England between 
cathedral and other churches, they were not 
perhaps very clearly ſettled. As to the minores 
eccie/iee I ſhall farther obſerve, that if a place 
.of divine worſhip has the adminiſtration of 
the ſacraments and ſepulture, it is in law 
judged a church, and not a chapel belonging 
to a mother church. But in order effectually 
to exempt it from all dependence on a ſup- 
poſed mother church, it is material to inquire, 
* for how long a period ſuch immunities have 
prevailed. This may be an important con- 
troverſy to the rector; of whom I ſhall for 
the preſent only farther remark, that he is 

intitled 


known for fighters and fray-makers.” (Burr. 240-244.) 
The ſtatute ſays « excommunicated ½% facto, ſtill there muſt 
be a ſentence declaratory; as if an act ſays a man ſhall ſuffer 
death. The caſe in 1 Vent. 146, is miſreported. Rep. B. R. 
Hard. 190—193. 

' 1 2 Inſt, 363, * 1 Sal. 165. 

1 2 R. A. 348. Hob. 149. 302. Mo. 606. 1 Cro, 775. 
Watſ. c. 14. ad fin: where the ſame is aftirmed of a mere lay- 
man, and it is ſaid, that perſons baptiſed or married by him 
need not be re-baptiſed or married again. But now, if it were 
poſſible, that a layman ſhould by fraud be inducted rector, I 
apprehend, that, ſince the ſt. 13 & 14 C. II. c. 4. H 13, 14, the 
proceedings conſtituting him ſuch, would be conſidered as nulli- 


ties, and that he would not be entitled to titkes, nor his acts valid. 
The 
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intitled to his tithes, as being after induction 
in complete poſſeſſion of the benefice, tho 
admitted on a wrongful and illegal preſenta- 
tion, or tho wholly inſufficient and illiterate, 
for he is a parſon de facto, and the acts creat- 
ing him ſo are not mere nullities. 


II. The origin of vicarages is attributed to 
the ingenuity of the monks, as a means of 
advancing the revenues of the corporate ſo- 
ciety. For when a religious houſe were the 
patrons of an advowſon, they appropriated to 
themſelves the principal emoluments, and gave 
a ſcanty allowance to the officiating miniſter 
of the church, it“ not being then neceſſary, 
that he ſhould be provided for by a ſtable, 
permanent, endowment. But by the ſtatutes 
15 R. II. c. 6. & 4 H.IV. c. 12. in caſes 
of ' appropriations, ſome ſecular perſon (that 

is, 


The caſes cited above, and in the work bearing Dr. Watſon's 
name (ſuppoſed however to be written by Mr. Place, of Gray's 
Inn, 2 Wilf. 295) are prior to the ſtatute : which, it is ſurpriſing, 
the learned author of that valuable work ſhould not have conſi- 
dered. Therefore, ſo far as reſpects laymen, the doctrine, I 
ſuppoſe, mult be rejected. 

m 2 Rol. 99. | 

n By theſe ſtatutes, in appropriations, proviſion was to be 
made for the poor, as well as for the vicar, It ſeems appropri- 
ations, 
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is, not a regular or profeſſed monk) is to 
be canonically inſtituted and inducted vicar, 
with a competent and durable endowment. 
Theſe laws might have been fraudulently 
evaded, had the monks remained at liberty to 
conſtitute one of their own body vicar ; and 
therefore the parliament very providently en- 
acted, that it ſhould be a ſecular prieſt. The 
mode of endowment is not poſitively pre- 
ſcribed ; but it has uſually been made by aſ- 
ſigning the ſmall tithes for that purpoſe. 
Such endowments of vicarages are not within 
the reſtrictions of the ſtatutes of * mortmain : 
they may be effected by the concurrence of 
the ordinary, patron and parſon, without the 
king's licence or aftent. For tho the new vicar 
becomes a corporation ſole, he becomes ſo 
by the common law, and therefore does not 


ations, by obtaining the king's licence, and complying with the 
other requiſites, may ſtill legally be made, in favour of an eccle- 
fiaſtical corporation ſole or aggregate. (Watſ. c. xvii.) But 
ſuch unreaſonable alienation of dues from the officiating incum- 
bent is not likely to take place. The two ſtatutes are ſaid to 
relate only to appropriations ſubſequent to their date. (2 Rol. 
99. Pal. 222.) Therefore the ſmall as well as great tithes 
may be generally claimed by an impropriator, where there 15 
no trace of an endowed vicarage. But he is perhaps compel- 
lable to aſſign a portion of the ſmall tithes towards the main - 
tenance of an officiating prieſt, (1 Vern, 247. Yearb. 
31 H. VI. 14. a.) 
0 Pal. 427. 2 R. A. 334. Watſ. c. xv. 


9 need 
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need a licence to take in mortmain. The 
vicarage, being thus, with the conſent of the 
proper parties, endowed, becomes a diſtinct 
bencfice, in the ® gift or patronage of the im- 
propriator. For the inheritance of the im- 
propriation regularly draws with it the patro- 
nage to the vicarage; that is, of common 
right, and where nothing appears to the con- 
trary : and farther, where there is a rector and 
vicar in the ſame church, the patronage of 
each benefice reſpectively may be in the ſame 
or different hands. 


The * vicar, independently of any endow- 
ment, or of * preſcription, (which ſuppoſes an 
endowment and ſupplies its place) can claim 
nothing at law againſt the rector. But he 
may by preſcription intitle himſelf to tithes 
not nominally included in an endowment, the 
uſage being admitted as a mode of conſtruing 
ſuch inſtrument. And* if the conteſt be be- 
tween ſpiritual perſons, it ought to be tried 


» Watf. c. xvii. Pal. 222: and ſee Gibſ. cod. t. xxx. c. 13, 
as to what he ſays are i-aproperly termed ſinecure rectories. 

4 Pal. 426. Str. 87. 

r Gibſ. cod. t. xxx. c. 13. Burn, eccl. law, t. appropriation, 
\ 2. N. 


* Hard. 329. © Str. 87. See Rep. B. R. Hard. 203. 
before 
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before the ſpiritual, not the common law, 
judge. But, it ſeems, @ court of equity would 
entertain a ſuit, touching the conſtruction 
of a vicarial endowment, without any re- 
ſtraint. 


As to the augmentation of vicarages, it is 
laid down, that in all appropriations a power 
is reſerved to the ordinary to increaſe the 
maintenance of the vicar. It is elſewhere * 
more cautiouſly aſſerted, that ſuch authority 
may be exerciſed, either where poſitive con- 
ſent is given, or only after due notice, cita- 
tion, and non-appearance of the proper par- 
ties: but there is, no intimation what allega- 
tions to the contrary may be urged and prevail. 
Biſhop Gibſon ” firſt conſiders it as ſettled, 
that ſuch power reſides in the ordinary, in 
reſpect to ſpiritual impropriators ; andthe n 
torcibly argues in favour of the ſame juriſdic- 
tion as againſt lay impropriators. Yet he af- 
terwards admits, that the contrary doctrine 1s 
peremptorily delivered in books of common 
law, all impropriate tithes (eſpecially in the 
hands of laymen) being lay fees, and exempt 


„K A. 33 7. Hand. 329. y Gibſ. cod. 
t. XXX, c. 14. | 
from 
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from ſpiritual juriſdiction. And it is, I be- 
lieve, the received opinion, that no ſuch 
compulſory power of augmenting vicarages 
exiſts by law, in reſpect either to ſpiritual or 
lay impropriators. 


I am led therefore to conſider another very 
different mode of augmenting the poorer be- 
nefices, proper here to be commemorated, I 
mean that pious and well judged act of mu- 
nificence, called * © queen Ann's bounty.” 
That queen, ſoon after her acceſſion, gave 
up the revenue of firſt fruits and tenths for 
the augmentation of ſmall livings ; which 
truſt is now regulated by ſeveral acts of parlia- 
ment. The principal ſtanding rules of this in- 
ſtitution are in ſubſtance as follows: that * two 
hundred pounds be the ſtated ſum for augment- 
ing each cure, to be inveſted in a landed pur- 
chaſe, and not placed out at intereſt, in order 
that ſuch intereſt might be paid by way of pen- 


z 2 Vent. 35. Burn, eccl. law, t. appropriation, $ 3.——lf 
there remains any doubt, it is in the caſe of an appropriation 
in ſpiritual hands, and which did not come to the king by the 
ſtatute of monaſteries, 31 H. VIII. c. 13. (2 R. A. 337. 
3 Sal. 378.) 

St. 2 & 3 A. c. 11. 

Burn, eccl. law, t. firſt fruits and tenths, 5 4. 
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ſion: that generally the ſmalleſt livings be fir 
augmented; but that the aforeſaid ſum may be 
applied in augmentation of any living under the 
yearly value of forty-five pounds, in caſe any 
benefactor will give that or a greater ſum for 
the ſame purpoſe : that where ſeveral benefac- 
tors offer, the governors ſhall comply with 
thoſe that offer moſt; and where the benefac- 
tions offered are equal, they ſhall give the pre- 
ference to the poorer living. 


Vicarages may be diſſolved, or re- united to 
the parſonage, either by expreſs act, or by im- 
plication of law. 


1. If the © impropriation is in lay hands, 
the vicarage cannot be diſſolved; for that 
would be to deſtroy the cure. But if a 
vicarage is to be diſſolved for the purpoſe of 
being re- united to the parſonage preſentative, 
ſo as to form one eccleſiaſtical benefice, this 
may be done by the ordinary, patron, and 
parſon, either during an avoidance of the vi- 
carage, or to take place after the then incum- 
bency, and it may be effected without the 


© 2 Cro. 518. | 
« Gibſ. t. xxx. c. 13. Watſ. c. xvii. 2 Cro. 518. 


king's 
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king's licence. As to diſſolving vicarages for 
the benefit of a ſpiritual corporation aggre- 
gate, being the im propriators thereof, this * 
required a ſuggeſtion of their being poor, 
and wanting ſuch reſtitution. I have met, 
however, but with tio * inſtances of this be- 
ing allowed; in both the impropriation was 
prior to the ſtatutes of Richard the ſecond and 
Henry the fourth, and therefore exempt 
from thoſe proviſions : the latter determina- 
tion ſeems clearly founded on that principle. 
If ſuch kind of diſſolution could now by any 
means be completed, it would * certainly re- 
quire the king's concurrence, as he would 


thereby loſe the poſſibility of lapſe. But it 
oppugns the expreſſions and ſpirit of the ſta- 
tute of Henry the fourth; by which a per- 

petual 


* Watf, ibid.; and it is ſo ſtated in the caſes infra. 

f Ley 14, 15. 2 Cro. 515 &c. 2 Rol. 97 &c. 127,—— 
The like had been allowed according to one caſe, (cited 2 Cro. 
518.) where the impropriation was /ub/equent to the two ſtatutes 
in favour of a dean, who, as a ſpiritual perſon, might attend the 
cure. But this is contrary to the opinion at leaſt of two juſtices 
in the caſe (2 Rol. 127) before alluded to. 

s 2 Cro, 518. | 

h Jt appears, (Pal. 222) that the petition and anſwer, on 
which this ſtatute was drawn up, were general, © that there 
ſhould be no diſſolution of vicarages“ This law is a confir- 
mation of that of R. II; for the paſſing of which the commons 
of the realm were very earneſt; (Gibſ. cod. t. xxx. c. 13.) 


and the year after enacting the Ratute of Henry the fourth, 
Y bG: 
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petual vicar is to be conſtituted. And ſuch 
proceeding is ſo remote from probability, and 
liable to ſo many obſtacles, that theſe few no- 
tices concerning it muſt rather appear as a 
reſearch into juridical antiquities, than an ex- 
poſition of the preſent laws. 


2. Vicarages are impliedly and virtually 
diſſolved, or re- united to the parſonage, (and 
the latter becomes diſappropriated, or there 
remains but one eccleſiaſtical benefice) where 
the parſon appropriate, who is patron of the 
vicarage, with the concurrence of the ordi- 
nary, preſents the vicar to the parſonage, or 
where he preſents to the vicarage by the name 
of parſonage : which ſhews that the Engliſh 
laws anxiouſly catch at opportunities of re- 
ſtoring eccleſiaſtical dues to the officiating 
incumbent. 


The mode of a clergyman's acquiring com- 
plete poſſeſſion of a rectory or vicarage is by 
preſentation, inſtitution, and induction, the 


they petitioned to have it enlarged: (2 Rol. 99.) ſo attached 
were they in thoſe days to the parochial clergy, in oppoſition to 
the avarice of the monks ; but that application failed. 

12 R. A. 338. . 


Ceremonies 
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ceremonies whereof are not neceſſary to be 
here deſcribed. Where the biſhop is patron 
as well as dioceſan, as he cannot properly be 
faid to preſent to himſelf a perſon to be inſti- 
tuted, the two acts are included in one called 
“ collation.” 


Dr. Burn * has given us an account of the 
Juſt and allowed cauſes for which a biſhop 
may legally reject a clergyman preſented to 
him for inſtitution, To this. detail we muſt 
now add, it ſeems, fince a late ' determination 
in the houſe of lords, as another ſufficient 
cauſe of rejection, the having entered into a 
bond to the patron, conditioned to reſign at 
his requeſt, which is called a general reſigna- 
tion bond, and according to that adjudication 
is prohibited by the ſtatute ” againſt fimoniacal 
contracts. 


Both antient canons and acts of parliament 
provide againſt the non-reſidence of beneficed 
clergymen, and againſt pluralities. 


* Eecl. law, t. benefice, ſubdiv. refuſal. 
1 Biſhop of London v. Ffytche, Houſe of lords, 30 May, 
1783. | 
_ 31 El. C. 6. 
Y 2 | 1. The 


* 


324 Of the parochial clergy. LECT, 12. 


1. The pecuniary forfeitures incurred by 
non-reſidence, according to the ſt. 21 Hf. VIII. 
c. 13. 26, may be ſued for by any common 
informer, and half of them will accrue- to 
his own benefit, the other half to the king. 
It is no excuſe, that the incumbent reſided 
within the pariſh, if it was not in the par- 
ſonage houſe. And, if there is no parſonage 
houſe, that affords no indemnity for reſiding 
out of the pariſh. A farther conſequence of 
non-refidence by a rector for eighty days in 
one year, is that, by another ſtatute ”, it ren- 
ders utterly void a leaſe made by him, and 
* unavailable even againſt a ſtranger and 
wrongdoer : and ſuch leaſe is vacated by non- 
reſidence, tho the living is under ſequeſtra- 
tion. It muſt be added, that the ſtatute of 
Henry the eighth does not ſupercede or affect 
the ordinary's juriſdiction *, who may ſtill, in 
purſuance of the canon law, inforce the re- 
ſidence of incumbents by eccleffaſtical cen- 
ſures, and even by deprivation. This indeed 
is made a queſtion and diſputed by ſome, who 
inſiſt, that in animadverting on non-reſidence, 


» Burr, 2722 &c, © Cowp. 429 &c, y St. 
13 El. c. 20. 12 Durn: & Eaſt 749, 750. Cow p. 
129, 130. * Gibſ, cod. t. xxxvi. c. 1, 


hs | 
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the act of parliament only, and no other 
_ courſe ought to be purſued ; but Dr, Burn 
judiciouſly maintains the contrary opinion ; 
and it would be very ſtrange that the juriſ- 
diction of the ordinary, (the conſtitutional 
eſtabliſhment of the church) ſhould, in this 
important point, be ſuppoſed, without expreſs 
words, to be overthrown. 


Rectors are bound to reſidence by the an- 
tient canon law, fully received as to this par- 
ticular in England: but the doubt was whe- 
ther vicars were included in theſe proviſions. 
Therefore, after other expedients had failed, 
by a legatine conſtitution of this realm, vi- 
cars are to be ſworn to reſide, unleſs they ob- 
tain a diſpenſation, But rectors, tho not 
ſworn, are under the like obligation of reſi- 
dence, and equally ſubject both to the co- 
ercion of the ſtatute, and to the authority of 


the ordinary. 


2. In reſpe& to pluralities, I ſhall firſt ob- 
ſerve, that by the ſtatute * of Henry the eighth 


t Burn, eccl. law, t. reſidence. 
» Biſhop Sherlock's charge to his clergy, A. D. 1759, 
20 &c. 


459. 


) 


Y 3 above 
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above cited, it is enacted, that, if any perſon 
having one benefice, with cure of ſouls, of 
the yearly value of eight pounds, or above, 
(that ” is according to the valuation in the 
king's books of firſt fruits and tenths) accept 
another benefice with cure of ſouls, and be 
inſtituted and inducted in poſſeſſion of the 
ſame, without having obtained a ſufficient diſ- 
penſation, the former benefice is* immediately 
void, not in law only, but in fact alſo; ſo that 
the patron thereof, without the delay or trou- 
ble of any formal proceſs, may preſent to it 
de novo : but it ſeems, the biſhop cannot col- 
late to it by lapſe, without giving notice to the 
patron. 


The granting of diſpenſations is not arbi- 
trary : certain qualifications are, by the ſta- 
tute laſt referred to, neceſſary to receive them; 
and it ſeems *, if they are framed for holding 
three incompatible benefices with cure of 
ſouls, they ſhall not be available for the pur- 
poſe of holding only two of them; the ſcope 

of ſuch inſtruments being illegal, they are ab. 


Watſ. e. il. 
Watſ. c. i, 2 Wilſ. 174-201, Burr. 1504—15 12. 
Hob. 158. 

ſolute 
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ſolute nullities. But * as to dignities and pre- 
bends, and benefices without cure, the re- 
ſtriction is by canon law, and not bythe ſtatute : 
of theſe a man may hold any number, of any 
value, by diſpenſation, and is capable of ſuch 
diſpenſation, altho not qualified for that pur- 
pole by any of the requiſites mentioned in the 
act of parliament. Any number of benefi- 
ces alſo with cure of ſouls may be holden, all 
of them, or all except the laſt, being under 
the value of eight pounds in the king's books. 
But * by the forty-firſt canon of thoſe made 
in the year 1603, the perſon obtaining a diſ- 
penſation of this kind ought to be a maſter 
of arts of one of the * univerſities, and the be- 
nefices muſt be within the diſtance of _ 
miles from each other, 


By the ſtatute * ie ſimoniacal contracts, 
the corrupt preſentation to benefices, and al- 
ſo the corrupt reſignation or exchange of 


them, are guarded againſt by forfeitures and 


d Lynd. Prov. 135. St. 21 H. VIII. c. 13. 631. 
© Watſ. c. ii. & iii. 4 Gibſ. cod. t. xxxvii. c. 1. 


© The words are © one of the univerſities of this realm,” 
meaning England; but fince the union, that expreſſion would 
be ned. 
31 El. e. 6. 


174 diſabilities. 
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diſabilities, Whether a biſhop is compellable, 


and by what means, to accept of an incum- 
bent's reſignation, are queſtions unſettled, and 
difficult to determine. 


III. The next ſort of benefices I ſhall men- 
tion, are called“ donatives; which may be 
ſuch rectories or vicarages, churches or cha- 
pels, prebends or chantries, as are allowed to 
be filled by the free gift and collation of 
the patron, without inſtitution or induction 
by any other authority. Such donatives are 
exempt from the juriſdiction of the ordinary, 
and are ſubject to the viſitation of the patron, 
by commiſſioners to be appointed by him: 
and he, not the biſhop, may accept of any 
ſuch incumbent's reſignation, The right 
originated from having erected and founded 
the churches, chapels, and other preferments, 
which were thus donative. But inſtitution 
to eccleſiaſtical benefices by mere laymen, 
gave great offence to the pope, and thoſe who 
were moſt attached to his ſovereignty. A 
® conſtitution, therefore, of the provincial 


I Inſt, 344. a. 
Prov. Conſt. ad fin. Lynd, Prov. 17. 


council 
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council of Lambeth, holden under Boniface 
archbiſhop of Canterbury, about the year 
1260, is levelled againſt this practice, and is 
inforced by the terrors of excommunication. 
But the exerciſe of theſe rights has never 
been overthrown: and if the ordinary aſ- 
ſumes viſitatorial power over a donative, he is 
liable to be reſtrained by the writ of prohibi- 
tion. But the king's bench will allow the 
eccleſiaſtical judge to cenſure the incumbent 
of a donative for hereſy and ſpiritual offences, 
tho not to proceed to deprivation. For he is 
perſonally liable, as a member of the eccle- 
ſiaſtical body, tho exempt as to matters relat- 
ing to his church, ſo as not to be deprived by 
the ordinary. And tho the benefice is ex- 
empt from the viſitation of the ordinary, as 
to the regulation of ſeats in the place of wor- 
ſhip, or the like, the patron himſelf is not 
entirely ſo; for he ' may be compelled to 
collate ſome clerk to ſuch donative adowſon, 
that there may not be a defect of divine wor- 
ſhip. But donatives are not ſubject to lapſe, 
except it is ſo provided and ordained in the 
foundation of them, or they have been, 


* 1 Mod. go. * Lord Raym. 1205, 6, Vel. 61. 
n Inſt, 344 a. St. 1 G. I. ſt. 2. c. 10.4 14, 15. 


with 
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with the patron's conſent, augmented by 
queen Ann's bounty ; in which caſe they are 
reduced under the viſitation and juriſdiction 
of the ordinary. Indeed fir Edward Coke 
aſſerts, that if the patron, in any one inſtance, 
preſents his clerk to the biſhop for inſtitution 
to ſuch kind of preferment, it becomes ever 
after preſentable, and no longer a donative, 
and lapſe will incur as in other benefices ; 
but this ſeems contradicted by later authori- 
ty“. Donatives, if they have cure of ſouls, 
are within the reſtraint of the ſtatute before 
referred to, * concerning fimony, and that 
concerning * pluralities ; that is, if a man, 
having a donative above the value of eight 
pounds in the king's books, 1s inſtituted and 
inducted into a living without a diſpenſation, 
the former ſeems void : but if the donative is 
the ſecond preferment taken, the living would 
not be void within the words, © inſtituted 
and inducted,” contained in the ſtatute, and 
which are not applicable to donatives. Altho 
there is no induction to donatives, as to com- 
mon livings, (which is analogous to livery of 
ſeiſin in landed eſtates) yet theſe preferments, 


* 1 Inſt. 344. a. P 2 Sal. 541. 4 3 Cro, 331. 
7 Deg. p. i. c. 13. 
like 
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like rectories and vicarages, intitle the poſſeſ- 
ſors of them to vote for knights of the ſhire. 


But if a man hath a donative prebend in a 
cathedral in one county, endowed by lands 
in another county, it might be a queſtion in 
which of the two ſhires his right of voting 
ſhould ſubſiſt. 


IV. There is another ſort of eceleſiaſtical 
benefices, called © perpetual curacies,” which* 
ſeem to have been introduced originally, 
without much regard to notions of juſt pro- 
priety or of law. In a * cauſe depending in 
chancery concerning the chapel of the coun- 
ty town of Flint, it ſeems ſettled, that a place 
of divine worſhip, having parochial rights, 
as particularly thoſe of baptiſm and ſepulture, 
is a perpetual curacy, of which the incumbent 
is not removeable at pleaſure by the rector 
or vicar of any ſuppoſed mother church, 


V. As to temporary curates, the ſubſtitutes 
of beneficed incumbents, it will be eaſily fore- 
ſeen, that there are but few legal obſervations 


* 2 Burn, eccl. law, 53. (8vo. ed. 1767.) * 2 Vez. 425429. 
«| to 
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to be made. Both * perpetual and temporary 
curates ought to be licenſed to preach by the 
dioceſan ; for it is injoined, not only by the 
thirty- ſixth canon of thoſe made in the year 
1603, but“ by the eccleſiaſtical law of Eng- 
land prior to that time: and a mandamus * 
will lie to the biſhop to grant ſuch licence, if 
it be refuſed without juſt reaſon. But” it is 
in the diſcretion of the king's bench to grant 
or refuſe ſuch mandamus: and that court 
will reject the application, where there are 


. two claimants of the ſame perpetual curacy, 


becauſe each has another ſpecific remedy by 
quare impedit. In the caſe alſo of a donative *, 
the grantee is in full poſſeſſion by the nomi- 
nation, and there ſeems no need or uſe of a 
mandamus, for a licence to preach, either 
to authoriſe the ſpiritual functions, or to en- 
able him to take the profits. 


It may here be added, in regard to tempo- 
rary curates, that in order to recover the ſum 
ſpecifically agreed upon, or ſome other juſt 
and proportionate compenſation, for the ex- 


" Gibſ. cod, t. xiv. c. 2. 1 Durn, & Eaſt 401. n. 
Lund. Prov. 288, 9. * Lord Raym. 1206. 
JI Durn, & Eaſt, 396—495. ® Ibid, 403. 


- exciſe 
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erciſe of their ſacred functions, they may 
maintain againſt the rectors or vicars, who 
employ them, an action of g ſumpſit, of which 
I ſhall treat at large hereafter, and of which it 
may at preſent be ſufficient to obſerve, that it 
is an eaſy and compendious method of reco- 
vering their demands. 


By the thirty-third canon of thoſe made in 
the year 1603, biſhops are bound to main- 
tain, or promote to ſome preferment, ſuch 
perſons as they ſhall ordain, not having a ſuf- 
ficient title, that is, not being provided with 
ſome eccleſiaſtical benefice or curacy, nor be- 
ing maſters of arts of five years ſtanding, nor 
fellows of ſome college, or the like. In caſe 
of a biſhop's refuſing to comply with this in- 
junction, the archbiſhop, aſſiſted by another 
biſhop, may even ſuſpend the prelate fo re- 
fuſing from his power of ordination for one 
year. It has been determined“, that if a rec- 
tor gives à title, that is, ſignifies in writing to 
the biſhop the appointment, as curate, of the 
perſon to be ordained, at a certain ſalary, un- 
til he ſhall be otherwiſe provided of ſome ec- 
cleſiaſtical preferment, ſuch rector cannot re- 


* Cowp. 437445 
move 
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move ſuch curate at pleaſure and without juſt 
cauſe; and the latter may maintain an action 
of aſſump/it for the arrears of his ſtipend. 


VI. Laſtly, there are beſides in ſome pa- 
riſhes certain officiating miniſters called * g- 
turers,” and others called © clerks in orders,” 
ſome of whom celebrate divine ſervice in pa- 
riſh churches, and ſome at chapels unendowed, 
and which do not therefore fall under the de- 
ſcription of donatives. Of theſe I ſhall ob- 
ſerve, that, if they have fixed falaries, not de- 
pending on voluntary contributions, it ſeems 
they may be admitted or reſtored to their ſta- 
tions, when wrongfully kept out, by a writ of 
mandamus, grantable by the court of king's 
bench, like perſons claiming a civil office. As 
to the officiating miniſters of unendowed 
chapels, it is clear, they are liable to be cited 
into the eccleſiaſtical court, to take out the 
biſhop's licence to preach. For on an ap- 
plication for a prohibition to ſtay ſuch pro- 
ceedings of the ſpiritual judge, the motion was 


b Burn, eccl. law, t. lecturer. 
© 3 Sal. 87. Burr. 1877, See Str. 1192. Ca. B. R. temp. 


Holt. 435.——But if a pariſh employ a regular prieſt to read 
prayers merely, and to continue in ſuch employment during 
pleaſure, he wants no licence, he figns no articles, and the biſhop 


cannot inhibit him. (Cowp. 444, 5.) 
refuſed, 
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refuſed, the place appearing to be an unen- 
dowed chapel, and not a donative, 


The rights and privileges by which our 
laws have diſtinguiſhed the eccleſiaſtical or- 
der, are, among others*, exemptions from 
military ſervices, from attending juridical bu- 
ſineſs, and from any ſuch arreſts in civil ſuits, 
as might interfere with their celebration of 
divine worſhip. The laying of violent hands 
on clergymen ſubjects the offender, as fir 
William Blackſtone obſerves *, to three kinds 
of proſecution for the ſame miſdemeanor. 


Altho they are exempted from the neceſſity 
of ſerving many, if not all, temporal em- 
ployments, till they are capable of ſuch em- 


ployments, as to be juſtices of the peace. 


Thus * when the lords and commons peti- 
tioned, in the forty- fifth year of Edward the 
third, that all the great offices of ſtate ſhould 
be filled by laymen only, the king's anſwer 


* 2 Inſt, — The court has refuſed to diſcharge a juror, 
who was ordained between the time of putting him on the panel 
and the return of it. (4 Leon. 190.) But this manifeſts the 
general right. | 


4 Black. com, 217, 8. #2 4A. 22h. 


_ was, 
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was, that “ he would act as ſhould ſeem to 
him beſt by the advice of his council,“ which 
was a mild non-compliance with the requeſt 
of paſſing ſuch a law. But clergymen are 
reſtricted from exerciſing functions attended 
with leſs dignity, and with no power or juriſ- 
diction, as traffic, and taking lands to farm. 


Eccleſiaſtical poſſeſſions are exempted from 


the ſheriff's power of levying thereout any 
debt recovered. by judgment, and a writ to 
the ſame effect muſt be directed to the biſhop 
of the dioceſe. But clergymen * are perſon- 
ally liable to all public charges, impoſed by 


act of parliament. 


The popiſh reſtraint, againſt clergymen's 
contracting matrimony, extended even to ſub- 
deacons), as well as to thoſe in ſuperior ordef. 
By a ſtatute of Edward the ſixth, at the era 
of the reformation, the reſtraint againſt matri- 


£ St. 21 H. VIII. c. 13. 

d Str. 87. 1 Wilſ. 332. 11 Vent. 273. 

J Lynd. Prov. 128. Gibſ. cod. t. xxii. c. 13. Vet thoſe 
under the rank of ſubdeacon were called clerici, and were diſ- 
tinguiſned by the name of z/a/mifa, or the other appellations 
before noticed: who being infre ſubdiaconatum were in popiſh 
times allowed to marry. 

* 2 & 3 E. VI. c. 21. 


mony 


* 
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mony was taken away from all eccleſiaſtical 
or ſpiritual perſons of whatever condition or 


degree. This law is inforced and confirmed 


by a ' ſubſequent ſtatute in the ſame reign, 
which was paſſed to remedy the miſchief re- 
cited in the preamble, namely, that malevo- 
lent perſons had taken eccaſion, from ſome 
expreſſions in the former act, to repreſent the 
marriage of prieſts as permitted only to avoid 
greater evils, and had ſlandered the offspring 
of ſuch marriages as baſtards, But both theſe 
ſtatutes, and other laws eſtabliſhing the re- 
formation, were repealed under queen Mary; 
whereby, according to Dr. Burn *, the clergy 
were again brought under the ſevere * law of 
Henry the eighth, making it very penal in them 
to marry, though mitigating a ſtill ſeverer 
act ” of the fame reign, by which it was de- 
elared no leſs than felony; a reign, in which 
more tyrannical ordinances were paſſed, than 


under all our other princes throughout the 
annals of Engliſh hiſtory: . Yet in queen Eli- 


zabeth's time, the clergy ſeem to have con- 
tracted wedlock without ſcruple or ſcandal. 


15 & 6 E. VI. c. 12. n St. 1 M. ſeſſ. 2. c. 2. 
„ Eccl. law, t. marriage, 5 1. o 32 H. VIII. c. 10. 
? 31 H. VIII. c. 14 58. 


2 For 
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For the prohibition depended on a law 


made for the re-eſtabliſhment of popery, and, 
as the ſame author above cited obſerves, that 
queen twice ratified the thirty-nine articles, 
which recognize the Jawfulneſs of ſuch mar- 
riages. But Dr. Burn does not appear to 
have obſerved, that beſides the queen's rati- 
fication of the articles, they were, in reſpect 
at leaſt to eccleſiaſtics, confirmed by the ſt. 13 
El. c. 12: which therefore ſeems a clear "Wing 
gation of the diſabling acts. At laſt, how- 
ever, the parliament, with great propricty, 


again more explicitly interpoſed, and, by a 


[ſtatute of James the firſt, revived and made 
perpetual the ſecond law of Edward, the ſixth, 
and ſo cleared the matter from all poſſibility 
of doubt. 


42 J. I. c. 25. F 50. 
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BEC TU A. 


Of the legal eſtabliſhment of the national 


religion. 


H E ſubject of the two preceding diſ- 

courſes naturally leads us to give 

ſome attention to the laws which eſtabliſh 
and maintain the national religion. 


Such laws have in moſt civiliſed coun- 
tries been eſteemed a principal object of le- 
giſlative wiſdom. The inſtitution of a 
prieſthood, and of divine worſhip, 1s treated 
by * Ariſtotle as the firſt political concern, 
and neceflary to the very exiſtence of a ſtate. 
The ſame philoſopher direfts®, that the mi- 
niſters of ſacred rites ſhould be ſelected, not 
from huſbandmen or artificers, but from thoſe 
whoſe years and former cxploits intitle them 
to a life of dignified repoſe. This is plainly 


® Polit. I. vii. c. 8. d Ibid. c. 9. 
2 2 with 
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with a view of inculcating that reverence and 
authority, which the perſons and functions 
of the prieſthood, even among pagans, were 
thought ſo juſtly intitled to, and which we 
find univerſally paid them, as derived origi- 
nally from divine right, and ſubſequently 
avowed by legal inſtitutions. In that city 
particularly, where the author I have cited 
flouriſhed, it is obſervable *, that the archon, 
who had the care of religion, retained the 
name of king, as a ſymbol of his power 
and his rank, in the moſt abſolute ſtate of 
democratic freedom. Amidſt the concur- 
rent teſtimony of political and philoſophical 
writers, the ſentiments of Plutarch on this 
ſubject are too remarkable to be omitted, 
After reciting that the firſt and greateſt care 
of the antient legiſlators of Rome, Athens, 
Lacedzmon, and Greece in general, was by 
inſtituting ſolemn ſupplications and forms ot 
oaths, to inſpire men with a ſenſe of the fa- 
vor or diſpleaſure of heaven, that learned hiſ- 
torian declares*, that we may meet with 
towns unfortified, illiterate, without the con- 
veniencies of habitation or the like, but a 


© Stroze politic. l. x. ſubjoined to Ariſt. polit. 
« Plut. Ruald, ed. vol. ii. p. 1125. 


people 
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people wholly without religion, no traveller 
hath yet ſeen : and a city might as well be 
erected in the air, as a ſtate be made to unite, 
where no divine worſhip is attended to: reli- 
gion he therefore terms the cement of ciyil 
union, and the eſſential ſupport of legiſlation, 


That without this influencing principle 
the ends of government could never be ef- 
fected, and that by this they are moſt ſucceſ- 
fully promoted, is too obvious to require 
much elucidation. I ſhall only remark, that 
as it is the higheſt civil wiſdom to prevent 
rather than puniſh crimes, ſo the moſt eligible 
mode of prevention is by giving every legal 
help and furtherance to the cauſe of religion. 
Other means may alarm fear, abate tempta- 
tion, fruſtrate opportunity, or reſiſt the power 
of doing evil; but this is to eradicate the in- 
clination of being criminal; this is, at the 
ſame time, beſt to conſult the intereſt of rhe 
private individual, and of the whole com- 
munity. 


Beſides the regular eſtabliſhment of divine 
worſhip according to law, great zeal has been 
ſhewn in moſt countries to keep the national 

2 3 ceremonies 
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ceremonies free from innovation. Dr. Bent- 
ley* recounts many inſtances of perſecutions in 
vindication of the heatheniſh idolatries; a rage 
not to be juſtified even in the cauſe of truth, 
but which proves the concern of the ſtate in 
maintaining the religious ordinances. The 
Epicurcans , whoſe tenets were ſubverſive of 
all piety and devotion, were expelled out of 
many cities: and the Romans frequently for- 
bad ſtrange religions and foreign rites, that 
had crept into their city, and baniſhed the 
authors of them. No nation, whoſe hiſtory 
we arc acquainted with, hath been neglectful 
of inſtituting, or of vindicating, this impor- 
tant part of polity, this invigorating principle 
of government, peace, and order. 


To ſo general concurrence of diſtant pe- 
riods and countries, we may add, with ap- 
plauſe and ſatisfaction, the example of the 
Englith laws: which, in their different ages, 
have been diligently attentive to advancing 
the proſperity of the national church, and 
checking the growth of irreligion. If we 
look into remote times, we find theſe maxims, 


e Phileleutherus Lipſienſ. remark 11. 
f Grot. de j. b. & p. I. ii. c. 20. 5 46. 
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that © chriſtianity is part of the law of Eng- 
land, that nothing is conſonant to the law of 
England, which 1s contrary to the law divine, 
and that ſumma eft ratio, que pro religione 
facit,” of indefinite antiquity and obligation in 
this realm. Theſe legal apophthegms, deriving 
their force from univerſal and immemorial re- 
ception, have perhaps a more venerable au- 
thority than any written edicts; as the ri- 
vers, which adorn and fertiliſe a country, 
convey 2 more auguſt appearance, when we 
neither diſcern their ſprings, nor trace the 
exact limits of their courſe. 


As to poſitive expreſs inſtitutions, the 
right * of making them, I have in another 
place attempted to maintain, and to ſhew, 
that it belonged to the common legiſlature, 


The actual exerciſe of this dominion is 
coeval with our earlieſt accounts in hiſtory. 
© Neither is it fo ſtrange a matter (ſays an 
eminent * prelate) to ſee eccleſiaſtical cauſes 
debated in parliament, Read the laws of 
King Ina, king Elfrede, king Edward, king 


3 Elem. jur. lect. III. 
d Bp. Jewell's def. of his apol. p. vi. c. 2. d. 1. 


2 4 Athelſtane, 
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Athelſtane, king Edmund, king Edgar, king 

Canute, and you ſhall find, that our godly 
forefathers, the princes and peers of this 
realm, never vouchſafed to entreat of matters 
of peace or war, or otherwiſe touching the 
common ſtate, before all controverſies of re- 
ligion and cauſes eccleſiaſtical had been con- 
cluded. King Canute, in his parliament, 
holden at Wincheſter upon Chriſtmas-day, 
after ſundry laws and orders made touching 
the faith, the keeping of holy-days, public 
prayers, the learning of the lord's prayer, 
receiving the communion thrice in the year, 
the manner and form of baptiſm, faſting, and 
other like matters of religion, in the end 
thereof ſaith thus, jaw ſequizur inſtitutis legum 
fecularium, Now tolloweth an order for tem- 
poral laws. Thus we ſee, that the godly 
catholique princes in old times thought it 
their duty, before all other affairs of the com- 
mon weal, firſt to determine matters of religion, 
and that even by the parliaments of this realm.” 
It is equally memorable, that, in later times, the 
ſeveral charters, obtained from king John and 
king Henry the third, all begin with confirm- 
ing the rights and liberties of the church of 
England, before any temporal grievance is re- 
dreſſed. From that age downwards, a very 
laborious, 
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laborious, tho indeed prejudiced reſearcher ', 
expreſsly enumerates near fifty acts of par- 
liament relating to religion, and declares there 
are many others. And ſuch proceedings 
have purſued the avowed purpoſe of aſſem- 
bling the nation in parliament. For the form 
of writs of election hath for ſeveral ages 
been to the following effect, “ that the king, 
by advice of his council, having ordered a 
parliament to be holden for certain arduous 
and urgent affairs concerning his ſaid majeſty, 
the ſtate and defence of his kingdom, and tbe 
church, he therefore requires. that the elected 
ſhould have from their conſtituents full and 
ſufficient power to do and conſent to thoſe 
things, which by the common council of his 
ſaid majeſty's kingdom, by the bleſſing of 
God, ſhould happen to be ordained upon the 
aforeſaid affairs.” Which words *, or ſimilar 
thereto, relating to the church, I firſt find 
inſerted in writs of ſummons of the ſeven- 
teenth year of Edward the thi:d; in the 
forty-ſixth year of that reign, the like expreſ- 
ſions were repeated, and have ſince in general 
been continued, as alſo in proclamations for 


i Prynne's prefat. dedic, of his anſ. to Cozens. 
* Dugd. Summ. 
Comm. journ. vol. xxix, ſub initio, 


proroguing 
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proroguing a ſubſiſting parliament. It was 


therefore a conſtitutional meaſure, When the 
two houſes applied to king Charles the firſt, 
about the commencement of his reign, ra- 
ther for the execution of the laws in being, 
in ſupport of the eſtabliſhed church, than for 
the framing of any new ordinance, and that 
prince approved and granted their petition. 
And we ought to conclude and truſt, that 
the like attention is and will be paid to the 
ſame moſt worthy object, ſince one of the 
legiſlative aſſemblies is aſſiſted with the learn- 
ing and piety of its members of the hierarchal 
order, and in the other it has long been the 
eſtabliſhed courſe, at the meeting of a new 
parliament, to give directions for the fitting, 
before any other, of the grand committee for 
religion. So tranſcendent is the power of 
parliament, and fo frequent the exerciſe of 
its dominion in matters of religion, 


It is neither caſy nor decent to aſſign limits 
to parliamentary power, even in matters of 
religion: it is rather a matter of private con- 
ſcience. Our legiſlators, however, that their 
acts, in matters of ſpiritual concern, may 
conform to and be influenced by the law di- 


vinely revealed, ought, conſtitutionally, to 
7 conſult 
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conſult with the facred interpreters of that 
law, eſpecially when aſſembled in convoca- 
tion. To this effe& it has formerly been de- 
clared in parliament ”, © that the ſpiritualty 
always hath been reputed and found of that 
ſort, both for knowledge, integrity, and ſuf- 
ficiency of number, and is, at this hour, ſuf- 
ficient and meet of itſelf, without the inter- 
meddling of any perſon or perſons, to declare 
and determine all ſuch doubts, and to admi- 
niſter all ſuch offices and duties, as to their 
rooms ſpiritual doth appertain.” With the 
ſame deference to the ſacred order, the firſt 
ſtatute " paſſed by queen Elizabeth forbids 
« any matter or cauſe to be adjudged hereſy 
by the high commiſſion court *, but ſuch as 
had been ſo determined 'by the authority of 
the canonical ſcriptures, or by the firſt four 
general councils, or any of them, or by any 
other general council, wherein the ſame was 
declared hereſy by the expreſs and plain words 
of the ſaid canonical ſcriptures,” and then 
adds, or ſuch as thereafter ſhould be ordered, 
judged, or determined to be hereſy by the 


m St. 24 H. VIII. e. 12. 
a St. 1 El. c. 1. 6 36. 1 Hawk. 4. 
o Aboliſhed by ſt. 16 C. I. c. 11. 53. 


high 
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high court of parliament of this realm, 401th 
the aſſent of the clergy in their” convocation.” 
But the clergy * could never meet in convoca- 
tion, except by virtue of the king's writ ; that 
authority being eſſential to * the ratification 
of their canons, as well as to give life and mo- 
tion to every other part of the political con- 
ſtitution . The king may, in his diſcretion, 
at any time difſolve theſe reverend councils, 
in right of his prerogative as ſupreme head of 
the Anglican church. 


This auguſt title was attributed to king 
Henry the eighth by the clergy, in the twen- 
tieth year of his reign ; who was the firſt Eng- 
liſh monarch who aſſumed that ſtile ; but the 


The firſt of theſe eccleſiaſtical ſynods recorded to be 
holden in Britain was in the year 686, when Augultine is ſaid 
to have aſſembled in council the biſhops of this iſland, (4 Inſt, 
322. V. Johnf. ſub hoc tempore.) 

9 4 Inſt. 322. St. 25 H. VIII. c. 19.4 1. 

12 Co. 72. 

* When called together, they had the ſame privilege from 
arreſt, for themſelves and their attendants, as members of par- 
ment; and this by force of an old ſtatute, (8 H. VI. c. 1.) 
which, according to the cuſtom before ſpoken of, was the firſt 
law of the ſeſſion, in which it was enacted. The late ſtatute, 
(10 G. III. c. 50) which allows actious to be proſecuted againſt 
members of parliament and their ſervants during the ſeſſion, 
provided the members themſel ves are not arreſteg, is ſilent as to 
the convocation, 


royal 
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royal authority extended to ſuperintendency and 
control of eccleſiaſtical affairs in the remoteſt 
periods of our hiſtory. The earlieſt inſtance, 
which I find recorded of ſuch power exer- 
ciſed by any prince within this realm, was* 
by Kenulphus, fo early as the middle of the 
eighth century, who then inveſted an abbot 
with epiſcopal juriſdiction, and this charter 
was pleaded as of force in the reign of Henry 
the ſeventh. In a national convention or 
parliament, holden by king William the 
Norman, it is declared “ rex, quia vicarius 
ſummi regis eſt, ad hoc conſtitutitur, ut regnum, 
et populum Domini, et ſuper omnia, ſanctam 
ecclefiam regat et defendat; which parliamen- 
tary declaration is nearly a tranſcript from a 
ſimilar avowal of Edward the confeſſor. It 
was * however in the conqueror's reign, that 
the pope, who before“ had not any juriſdic- 
tion within this realm, began to ſend legates 
into England : and tho * William Rufus man- 
fully withſtood his encroachmeats and uſur- 


t 5 Co. Cawdrey's caſe. 

* Bp. Jewell's def. of his apol. p. vi. c. 3. d. 1. 5 Co. 
Cawdrey's cafe. 

* Dav. 87. b. &c,—-—But he would not ſuffer his ſubjects to 
acknowledge for lawful pope any other, than he fo allowed to 
be. (Wilk. LI. A. S. 290.) 

Lord Raym. 544. Ant. lect. III. n. 


pations, 
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pations, yet king Stephen was willing to pur- 
chaſe his holineſs's ſupport of a weak and 
diſputed title, by allowing (for the firſt time) 
eccleſiaſtical appeals to Rome. But the 
chiefs of the nation aſſembled at Clarendon 
under his ſucceſſor, the rightful prince, diſ- 
dained and ſhook off the recent foreign yoke, 
and reſtored the royal ſupremacy in matters 
of the church, ordaining, as the law now 
ſtands, that all appeals ſhould be from the 
archdeacon to the ordinary, from him to 
the metropolitan, from him to the final ar- 
biter, the king. The puſillanimous facri- 
fice of king John is a familiar hiſtory : 
which was an expedient adopted by him to 
extricate himſelf from his diſtreſſes, after, as 
it is ſaid, being repulſed in a like application“ 
to a Mahometan emperor. But that uſurper, 
as he is commonly reputed, (for the then right 
of ſucceſſion is not quite clear) unqueſtion- 
ably could not alien from the Engliſh diadem 
its inherent rights of ſovereignty. It is true, 
in the following weak reign, the legates 
Otho and Othobon ſeverally prefided at ec- 
cleſiaſtical convocations in this country, But 


* 4 Inſt. 13. 
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in ſucceeding ® times the firſt and third king 
Edward were not wanting toaflert their autho- 
rity; and, about the middle of the fourteenth 
century, appeals to Rome were by a poſitive 
* ſtatute expreſsly prohibited and made penal. 
But of thoſe ages the moſt memorable recog- 
nition and vindication of the eccleſiaſtical ſu- 
premacy of our kings is in the famous“ ſta- 
tute of præmunire, which, reciting indignantly 
the papal uſurpations, declares, that © fo the 
crown of England, which hath been fo free at 
all times, that it hath been in no earthly ſub- 
jection, but immediately ſubject to God, in 


» In the zoth year of E. I. the whole order of lay nobles 
wrote a memorable letter to the pope, denying his juriſdiction 
within theſe territories; and tho indeed matters temporal only 
are expreſſed, the firmneſs and dignity of this proceeding muſt 
have very conſiderably invalidated his authority. (1 Parl. hiſt. 
135. See alſo 270 &c. ſub anne 1343, when another letter 
was written to the pope by the lords temporal and commons, 
after a remonſtrance to, and encouragement from, the king, 
againſt papal! abuſes and uſurpations.) 

* 27 E. III. ſt. 1. c. . he firſt act, as uſual, of the 
ſe ſſion. | 

4 16R. II. c. 5,-—This and ſimilar inſtances may ſhew the 
illegality of the authorities exerciſed here by the biſhop of Rome. 
But they do not diſprove the facts recited in one of my elemen- 
tary diſcourſes, (elem. jur. let, V.) that decrees and decretal 
epiſtles of popes were received amongſt us, that they influenced 
the deciſions of our ſpiritual courts, and that they canſequently 
became incorporated with the eccleſiaſtical polity of the 
kingdom. 

all 
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all things touching the regalty of the ſame 
crown, and to none other, ſhould be ſubmit- 
ted to the pope, and the laws and ſtatutes of 
the realm by him defeated and avoided at his 
will, in perpetual deſtruction of the ſove- 
reignty of the king our lord, his crown, his 
regalty, and of all his realm, which God de- 
fend.” In the reigns of Edward the fourth 
and Richard the third, the judges gave their 
opinions againſt excommunication in the 
courts and by the biſhop of Rome. In af- 
ter times the juriſdiction and title of ſupreme 
head of the Anglican church have had the 
ſanction of ſeveral legiſlative acts, the firſt of 
which was * zudicially holden, in the reign of 
James the firſt, to be only a declaration and 
reſtitution of the common law, not a new gift 
of the ſupremacy of the church to the crown. 
And even when an infatuated people, under the 
influence of the firſt queen Mary, again bow- 
ed their necks to the papal yoke, his holineſs 
was reſtored to power by authority of the le- 
giſlature, and that not abſolutely or uncon- 
ditionally, but to ſuch preheminence and ju- 
riſdiction only as he uſed and exerciſed, or 


* 5 Co. Cawdrey's caſe. f St. 25 H. VIII. c. 21. 
1 Mo. 782. * St. 1 & 2 Ph. & M. c. 8. 5 53. 


' might 
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might lawfully have uſed or exerciſed, not at 
any period, but reſtrictively in the twentieth 
year of Henry the cighth's reign, and ex- 
preſsly without diminution or inlargement. 
The ſame act allows to be put in execu- 
tion ſuch bulls, diſpenſations, and privileges, 
obtained from the ſee of Rome, as do not 
contain matter contrary or prejudicial to the 
authority, dignity, or preheminence royal or 
imperial of the realm, or to the laws of this 
realm then being in force, and not in that 
parliament repealed. Thus we fee, in the 
moſt bigotted times, the reigning ſovereign, 
with the three eſtates of the kingdom, thought 
their authority both neceſſary and competent 
to refix the ſpiritual tyranny of the pope, and 
alſo to modify and circumſcribe it with diſ- 
cretionary limitations, 


The ſtatute laſt mentioned, fo far as it re- 
vived the authority of the pope, was repealed * 
in the firſt year of queen Elizabeth. And 
now the royal power may indeed extend to 
protect, but not to injure or overthrow our 
religious eſtabliſhment: For by the act for 


16 46. * St. 1 El. c. 1. 1 12 & 13 W. III. 
6.2.4 3. 
A a ſcttling 
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ſettling the ſucceſſion of the crown, it is pro- 
vided, that whoſoever ſhall hereafter come 
to the poſſeſſion of this crown ſhall join in 
communion with the church of England. 
And by the act“ of union, a former ſtatute 
of the ſame ſeſſion is reconfirmed ; whereby 
the royal ſucceſſors of queen Ann are to take 
and ſubſcribe an oath to maintain and pre- 
ſerve inviolably the ſettlement of the faid 
church, and the doctrines, worſhip, and diſci- 
pline thereof, as by law eſtabliſhed. Thus 
the crown is armed indeed with eccleſiaſtical 
juriſdiction, but armed, like a fortified port 
or garriſon, with ſtrength to repel foreign 
danger, but inoffenſive and unalarming to 
thoſe whom it intrenches from invaſion, 


The remaining and ſubordinate powers of 
the church are diſtributed to thoſe epiſcopal 
and other courts, before treated of, which 
our legal polity has eſtabliſhed with juriſdic- 
tion in matters of hereſy, falſe doctrine, and 
ſcandalous immoralities, and with authority 
to punith offenders pro ſalute anime, in order 
to their reformation, and to vindicate the cauſo 
of virtue and religion, 


= Ac 8. 6 11. 4 5 A. e. 3. 
Having 
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Having thus taken a curſory view of that 
jus in ſacrit, which has been with little varia- 
tion recognized by our laws through ſucceſ- 
ſive ages, (the tranſcendent power of parlia- 
ment, the authoritative voice of convocation, 
the royal prerogative in matters eccleſiaſtical, 
and the ordinary epiſcopal juriſdiction) we 
may not unſeaſonably advert to the attention 
ſhewn by the ſame laws in providing for the 
duties of religion. For firſt the miniſters 
of divine worſhip have, according to their 
ſeveral ranks, proportionate preheminence 
and revenues allotted to them, with various 
juridical means of recovering all their dues, 
whether ignorantly or fraudulently withhold- 
en: and indeed theſe ſacerdotal claims have 
in general received, for a length of time paſt, 
from courts of law and equity, all poſſible 
countenance and favour. I mentioned in the 
laſt lecture the privileges and exemptions of 
the eccleſiaſtical order. It may be here ſub- 
joined, that by the ſt. 1 M. ſeſſ. 2. c. 3, if any 
perſon maliciouſly or contemptuouſly moleſt, 
diſturb, or miſuſe any preacher lawfully autho- 
riſed, in a place appointed to be preached in, 
or any lawful prieſt celebrating divine ſervice, 
or ſhall profane the facrament, ſuch perſon 
ſhall be impriſoned, and give ſecurity for his 

Aa 2 future 
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future good behaviour. This act was made 
to protect popiſh ceremonies; but it hath been 
*reſolved, that the diſturbance of a miniſter 
in ſaying the preſent common prayer is within 
this ſtatute; for the expreſs mention of 
ſuch divine ſervice, as ſhould afterwards be 
authoriſed by queen Mary, implicitly includes 
ſuch alſo as ſhould be authoriſed by her ſuc- 
ceſſors; for ſince the king never dies, a pre- 
rogative, given generally to one, goes of courſe 
to others. Our anceſtors thought even the 
vicinity of our temples too ſacred to be pro- 
faned by mercantile uſes : for in a parliamen- 
tary ordinance ” of above five hundred years 
antiquity, king Edward the firſt forbiddeth 
fairs or markets to be kept in churchyards, 
expreſsly for the honour of the church; 
which will not be thought unworthy of men- 
tion, as a ſtudious imitation of the holicſt 
pattern for example. Our law, as I have 
before noticed, ſpecially provides for the re- 
pairs of the church, and its decent decora- 
tions. So divers ſtatutes, too numerous for 
diſtin& recital, ſolemnly injoin attendance at 


e 1 Hawk. 140. T. Jon. 159. 

» St. 13 E. I. ſt. 2. c. 6. 

Ke. 3. 5 1. 16. 1 E. VI. e. 1a. 10. 56 &6 
E. VI. c. 4. 1 Hawk. 7,8, and the ſtatutes there cited. 
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divine worſhip, provide againſt the profanation 


of the ſabbath, blaſphemy, and the like; pu- 
niſhing * ſacrilege more heavily than common 
theft, and ſtriking in churches than other 
aſſaults. 


But thoſe laws more particularly require 
obſervance in the preſent diſquiſition, which 
conſtitute and combine us in the profeſſion 
of the ſame eſtabliſhed worſhip and faith. 


In the dawn of Edward the ſixth's reign, 
the parliament, having firſt * repealed all for- 
mer ſtatutes, in matters of doctrine and reli- 
gion, in a ſubſequent ſeſſion, reciting *, that 
different forms of ſervice had been formerly 
uſed, and that the book of common prayer 
was then completed by the unanimous con- 
ſent of the venerable perſons employed for 
that purpoſe, ſtrictly ordains the univerſal uſe 
of it in England, Wales, and Calais; and 
ſubjects to penalties ſuch as neglect, revile, or 
deprave that ſacred manual of devotion; a 
work, which does ſuch abundant honour. to our 


r St. 1 E. VI. c. 12.4 10. 5 & 6 E. VI. c. 4. 
* St. 1 E. VI. c. 1a. 6 3. 
( St. 2 & 3 E. VI. e. 1. 
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language, and of which the compilers, avoid- 
ing on the one hand what Dr. Barrow ſtiles, 
the ſuperficial courtſhips of ceremonious ad- 
dreſs, on the other fide ſhunned a ſtudied 
uncouthneſs and auſterity, and a penurious 
averſion to expedicnt decoration. This firſt 
ſtatute reſpecting the liturgy is drawn with 
that unaffected piety and charitable modera- 
tion, as ſeems to have laid an auſpicious 
foundation for uniformity in the Engliſh 
church. A ſubſequent * at in the fame 
reign declares, that the ſaid book of common 
prayer had been by parliamentary authority pe- 
ruſed and perfected, and inforces its general 
reception, with the addition then made of the 
forms of conſecration. This ſecond” act of 
uniformity, having been repealed in the 
reign of queen Mary, was revived and con- 
firmed by two * ſtatutes paſſed by her ſuc- 
ceſſor; the latter of which ſeems particu- 
larly intended to vindicate the due regu- 
larity of epiſcopal conſecration; for this 
purpoſe ſeveral former ſtatutes are recited to 
prove its conformity to the antient conſtitu- 
tions of this realm ; and then the book of 


v Serm. I. * 5 & 6 E. VI. e. 1. V St. 1M. 
ſell. 2. c. 2. nene 
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common prayer, including the faid forms of 
conſecration, 1s ordained to ſtand and remain 
good and perfect to all reſpects and purpoſes ; 
* whereby, ſay the legiſlators, ſuch evil 
ſpeech as heretofore hath been uſed againſt 
the high ſtate of prelacy may hereafter ceaſe.” 
Soon after a law * was made, requiring all ec- 
cleſiaſtical perſons to ſubſcribe the thirty- nine 
articles, and ſubjecting them to deprivation 
in caſe of maintaining doctrine repugnant 
thereto ; the reaſonableneſs of which injunc- 
tion, tho it has been of late much diſputed, 
occaſioned it to be re- enacted at two ſubſe- 
quent periods of our hiſtory, Immediately 
after the reſtoration, the prelates recovered 
their ordinary juriſdiction, and their ſeats in 
parliament, of which they had been by un- 
due management deſpoiled in the ſeaſon juſt 
preceding thoſe great troubles : for ſome of 
them had been impeached, and others were 
terrified by the great danger of attending in 
their places in the lords' houſe, about the 
time the bills © for taking away their votes 


* St. 13 EL e. 1a. 

d St. 13&14 C. II. e. 12.; & 5 A. c. 5. 

* Theſe were the |. 16 C. I. c. 11, repealed by the 13 C. II. 
|. 1. c. 12, and the 16 C. I. c. 27, repealed by the 13 C. II. 


|, J. c. 2. 
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and juriſdiction were paſſed, In the ſuc- 
ceeding ſeſſion was paſſed the laſt act for 
' uniformity in the ſervice and ſacraments of 
our church, which is generally underſtood, 
when we uſe that expreſſion, altho there have 
been three preceding * ſtatutes, above referred 
to, with ſimilar titles. Hereby epiſcopal or- 
dination was made neceſſary to the holding of 
any eccleſiaſtical promotion, and the liturgy 
was for the * fifth time confirmed in parlia- 
ment, ſome * alterations and additions having 


4 St. 13 & 14 C. II. e. 4. 

© Viz. 2 & 3 R. VI. e. 1. 5 & 6 E. VI. e. 1. 1 El. e. 2. 

f By the three preceding acts for uniformity, and by 8 El. 
C. 1. ; 

s Clarend. contin. 145—156.——PBefore the reformation, 
(there being no general form of common prayer) faſting- days 
and holy-days were ordained in convocation. (B. R. Hard. 332.) 
Since that time the clergy in their convocation have only been 
conſidered as the proprunders of ecclefiaitical conſtitutions re- 
ſpecting forms of prayer and the like. (Str. 1058.) The 
ſt. 13 & 14 C. II. c. 4.4 17. is expreſs againſt the uſe of any 
other form of prayer except that then ordained, Hence the 
Tight of preſcribing occaſional forms for particular days by leſs 
authority than that of parliament has been queſtioned by an ec- 
cleſiaſtical writer; but he afterwards recanted ; and obſerves in 
another place, tliat it 1s ſaflicient that the two houſes of parlia- 
ment own this power to be in the crown, by ſubmittiog to the 
royal commands in obſerving ſuch days, and ſometimes peti- 
tioning the king to order theſe religious ſolemnities. (Burn, 
eccl, law, t. holidays, 5 10. cites the caſe and writings of Mr. 
Johalon.) But Dr. Burn does not ſeem inclined to vindicate the 
alterations (which he gives ſpecimens of) made by J. II. in the 
forms for the 29th of May and 3oth of January before in uſe, 


(Ibid. Fg) 
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been inſerted by the convocation of the pro- 
vince of Canterbury, and agreed to by that 
of Vork, with more candour, as lord Claren- 
don thinks, than real prudence, or proſpect 
of beneficial effect: but the event does not 
ſeem to have correſponded with his expecta- 
tion, 


Within few years after this proſperous and 
complete ſettlement,” the whole eſtabliſh- 
ment of the church was endangered by a 
* propoſal made to king Charles the ſecond, 
under the ſpecious pretence of indulging li- 
berty of conſcience. This was a ſcheme for 
raiſing an immenſe revenue by ſelling diſpen- 
fations for the exerciſe of any religion, The 
unlimited wildneſs of it was ſatiriſed by lord 
chancellor Clarendon, tho he afterwards 
thought it an unguarded expreſſion, by ſaying, 
« it was ſhip-money in religion, that no- 
body could tell the end of, or where it would 
reſt.” It ſeems copied from the pope's mer- 
chandiſing of diſpenſations, but exaggerated 
far beyond the extravagant original. The 
project however was defeated by the wiſdom 
and firm integrity of the chancellor and trea- 


h Clar. cont. 245 &c. 
ſurer, 


362 Of the legal eflabliſhment L ROT. 13. 


ſurer ', who, againſt the king's poſitive ſolici- 
tations, conducted and animated the oppoſi- 
tion made to it by all the prelates of the 
realm. In the ſame reign *, other deſigns, 
pregnant with the like danger, were at- 
tempted, bills being brought into parliament 
with ſpecious and fallacious titles, but without 
any final ſucceſs againſt the eſtabliſlunent or 
welfare of the church, 


But it was not thought ſufficient to erect 
this ſacred pile of national religion, to repair, 
to ſtrengthen, and adorn it, our laws have 
moreover caſt fences around, to prevent any 
hoſtile ſurpriſe. By what is ſtiled the corpo- 
ration act, all magiſtrates of cities and bo- 
roughs, and, by the teſt act, all officers 
civil and military, were obliged, under ſevere 
penalties, to receive the ſacrament according 
to the rites of the church of England. This 
proviſion, in reſpect to corporation magiſtrates, 
is indeed fince ® repealed: however, about the 
time of paſſing ſuch repeal, another very 
prudent law * was enacted, by which mayors, 


i Earl of Southampton. * Grey's debates, vol. iv, 
318. 334. St. 13 C. II. ſt. a. c. 1. n St. 25 C. II. 
Ms, » St. 5 G. I. c. 6. * St. G. I. c. 4 
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bailiffs, and other magiſtrates are reſtrained 
from appearing at any public meeting for re- 
ligious worſhip, other than of the church of 
England as by law eſtabliſhed, in the gowns, 
or with the enſigns of their reſpective offices, 
under penalty of being diſabled to hold that 
or any other public employment. This was 
a politic and mild aſſertion of the legal ſu- 
periority and dignity of the eſtabliſhed 
church. | 


Such are the laws, which confer on the 
ſubjects of this realm the greateſt benefit, 
which any civil inſtitutions can beſtow, by 
well providing for the free and due exerciſe of 
a pure and reformed religion, 


LE C- 


364 Of the flate of perſons, and LECT. 14, 


SSC U-RE XIV 


Of the flate of perſons, and firſt of the ate of 


alienage, 


H E diviſion which I formerly made of 

perſons, into ſuch as govern, and thoſe 
who are ſubject to government, having been 
purſued through the ſeveral kinds of domi- 
nion and juriſdiction incident to civil commu. 
nities, and variouf]:- diſtributed and defined 
by our laws, and the eccleſiaſtical order and 
the eſtabliſhment of the national religion 
having occupied the three jaſt lectures, I am 
now led to conſider the other diſtinctions 
which prevail among the general body of the 
people, or ſubjects of this realm, 


It may not be unproper briefly to premiſe, 
that perſons have ſometimes been diſtinguiſh- 
ed into nut and naſcituri. I ſhall only here 

remark 
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remark in regard to this diſtinction, that 
the naſcituri, infants in their mother's 
womb, in ventre ſa mere, (as the legal phraſe 
is) are in many reſpects regarded as objects 
of municipal inſtitutions. Thus particu- 
larly, it is highly criminal in all thoſe, who 
prevent the future birth and life of ſuch un- 
born children: and it is clearly ſettled, that 
a deviſe to an infant, in ventre ſa mere, is 
good and effectual, tho he be born after the 
teſtator's death. The rights of after-born 
iſſue, under a marriage or other ſettlement, 
are provided for by the ſt. 10 & II W. III. 
c. 16; which I ſhall mention again hereafter. 


The diſtinctions to be treated of in this 
and the following lecture are what conſtitute 
the ale of perſons, and are, as among the 
Romans, ſet forth in thoſe laws of their pan- 
des, comprehended under the title 4e 
flatu hommum,” which I have adopted and 
prefixed to the preſent diſcourſe. The 
Roman juriſts © conſider theſe diſtinctions 
under the ſeveral heads of /bertatrs, as be- 


* 1 Wms. 246. d 1 Freem. 244. 293. 
© Heinec. append, ad l. I. Rom. ant. in præſat. 
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tween freemen and ſlaves, civitatis, as between 
natives and aliens, and familia, as between 
parent and child. 


As to the firſt, whatever traces of ſervi- 
tude may be found in the villenage of old 
times, no ſuch title hath for many reigns ſub- 
ſiſted in the Engliſh code. Happily for this 
age and country, and for the honour of hu- 
manity, the fetters of villenage, as it reſpects 
the perſon, have long been ſhaken off: jam 
pridem in hac republ. non ſolum tenebris vetuſ- 
 fatis, verum etiam luce libertatis oppreſſa ſunt. 
Neither was the condition of villeins ſo ab- 
ject as is perhaps generally imagined. For 
fir Edward Coke, in commenting on magna 
carta, pronounces that they were under the 
protection of that conſtitutional law, being 
accounted free againſt all men, except their 
lords. 


The laſt diſtinction, namely familiz, ap- 
plies to the head of perſons, as conſidered by 
the law, in private domeſtic relations, which 


« Cic. pro C. Rabirio. 2 Inſt. 4. 
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will be ſpoken of in the ſequel of this Part 
of our diſquiſitions. 


The ſtate of perſons, in reſpect to the 
ſecond Roman diſtinction, civitatis, which di- 
vides them into natives and aliens, will be 
treated of in the preſent lecture, reſerving 
for the following diſcourſe other general diſ- 
criminations affecting the maſs of the people, 
and ſuch as are the foundation of various parts 
of our law. Thus there is no perſon, but 
who is either a minor or of full age, and ſo of 
other qualities. All theſe diſtinctions are re- 
ducible to the head of incapacity or diſ- 
ability; that is, thoſe with whom the inca- 
pacitated character is contraſted, enjoy ſo 
far forth, and unſubject to the ſpecified ex- 
ceptions, the full and undiminiſhed rights 
and privileges of a Britiſh ſubject. 


Theſe various diſabilities ariſe from the 
ſeveral cauſes of alienage, illegitimacy, infan- 
cy, and a defect of rational underſtanding. 


I. The firſt diſtinction, then, to be par- 


ticularly treated of, and intended as the ſub- 
ject 
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ject of the remainder of the preſent lecture, is 
that which ſubſiſts between natural born ſub- 
jects and aliens. 


Some diſcrimination between citizens and 
foreigners, with different degrees indeed of 
rigor, has prevailed in the laws of all or moſt 
countries. For no juriſt, I believe, ever yet 
maintained, that a foreigner, though intitled 
to ſojourn uninjured and unmoleſted in a 
ſtrange country, might claim to be incorpo- 
rated into ſuch civil community, and to enjoy 
the municipal rights of natural ſubjects. It 
would be perhaps a difhcult, but not an un- 
important, attempt, to aſcertain, in point of 
political expedience, the proper meaſure and 
neceſſary points of diſqualification of aliens, 
ſo as to invite populouſneſs, without danger 
to the civil and religious eſtabliſhment of the 
hoſpitable nation. | 


Whenever a foreigner, ſays Ayliffe *, tra- 
velled out of his country, he could only claim 
the benefit of the law of nations, having no 


f Civ. law, b. ii. t. 3: tlie marginal reference to the digeſts 


is erroneous. 


right 
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right to the law or privileges of any particu- 
lar place. Indeed the antient laws of Rome 
treated foreigners both with indignity and ſe- 
verity. They ſeem *, however, to have had 
the power of making a will ſo early as the 
time of Cicero; and their diſabilities and re- 
ſtrictions, I preſume, gradually wore away, 
till * at length the emperor Antoninus Cara- 
calla, with an unparalleled latitude, commu- 
nicated the privileges of a Roman citizen to 
all the inhabitants of that wide empire: 
which conſtitution, Heineccius obſerves, had 
overturned almoſt the whole law relative to 
this ſubject; and it was aſſuredly a liberal 
extenſion of that jus quiritium, or jus civita- 
tis, which was at firſt limited to the pomæria 
of Rome, then circumſcribed (as to a portion 
of it) by the bounds of Latium, afterwards in- 
dulged (in a ſtill inferior degree) to all Italy, 
and now by this ordinance diffuſed (with little 
or no diſcrimination) through the greateſt part 
of the known world, 


s Cic. de orat. I. i. c. 39. 

k Heinec. append. ad lib. i. Rom. ant. 

i Heinec. diſtinguiſhes theſe two terms, and alſo the expreſ- 
Gons jus Latii, jus Italicum, and jus provinciarum. Ibid, 
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An alien, by the laws of England, is one 
born out of the ligeance of the king. But 
this requires explanation. For * if foreign 
enemies ſhould invade this country, and ſur- 
priſe any caſtle or fort, and have iſſue born 
within the realm, ſuch iſſue would be an 
alien, becauſe not born under the king's obe- 
dience and protection. On the other hand, 
if natural born ſubjects have children born 
abroad, ſuch children alſo, by the it. 7 A. c. 
5. 3, are to be adjudged natural born ſub- 
jets, and not aliens. The benefits of this 
act are, by the ſt. 4 G. II. c. 21, denied to 
the ifſue of traitors and other criminals ; but 
ſuch perſons, as were allowed by the laſt 
mentioned law to claim theſe privileges, may 
now, by a ſubſequent act, tranſmit them 
to their immediate deſcendants. Before theſe 
modern proviſions were in force, and while 
the matter reſted chiefly on a far more antient 
parliamentary ordinance, the law of Eng- 
land' was always very favorable and indul- 
gent in extending the principles on which a 
perſon might be adjudged a natural born ſub- 


* 7 Co. 18. a. b. Calvin's caſe. 
St. 13 G. III. c. 21. n 25 E. III. ſt. 2. 
® 1 Vent. 427. 2 Rol. 94. 
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ject, rather than be liable to the diſabilities 
of alienage. As to which matter of inquiry, 
I ſhall here only farther add, that * thoſe are 
not aliens, who are born either in his ma- 
jeſty's colonies and plantations, or on thoſe 


parts of the ocean, which are reputed the 
Engliſh ſeas, 


It has been thought inconſiſtent with the 
ſafety and intereſt of this country, that aliens 
ſhould be proprietors of landed eſtates here ; 
which therefore they are not allowed to poſ- 
ſeſs, either by inheritance, or any other 
means; all which other means are included 
by the law under the term © purchaſe,” that 
is, acquiſition. An alien ſon * cannot inherit 
to his father, who was a natural born ſubject. 
And, * antiently, it the father was an alien, 
his iſſue could not inherit to the grandfather, 
becauſe he muſt claim ne diante patre ; but the 
land would have e/cheated, that is, fallen into 
the hands of the lord of whom it was holden, 
if the grandfather had no other heirs. This 
hardſhip, however, is remedied by an act of 
parliament, enabling heirs to claim rough 


* Molloy 370. ?1Inft.$. 2. 
11 Vest. 416, !11&12 W. III. c. 6. 
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alien anceſtors: to which indulgence it is by 
a later ſtatute made a neeeſſary condition, 
that the claimants were in being and capable 
of taking the eſtate at the death of the per- 
ſons dying ſeiſed of the inheritable intereſt 
therein; and it is added, that if the deſcent 
be caſt upon a daughter, an afterborn ſon ſhall 
diveſt her of her right, and afterborn daugh- 
ters ſhall be jointly intitled with the eldeſt. 
With regard to eſtates acquired by other 
means than by inheritance, the law has in- 
troduced, in favor of the royal prerogative, 
that an alien may purchaſe, but not hold, 
lands; that is, after the conveyance is com- 
pleted, the intereſt, which he would have en- 
Joyed, in caſe he had been a natural born ſub- 
jet, becomes forfeitable to the king. Such 
forfeiture accrues, not only of freehold eſtates, 
but of leaſes for years of meadows, paſtures, or 
the lite. But an alien merchant may rent 4 
houſe for his habitation. If other aliens, 
ſeeking to reſide here, and not profeſſing 
merchandiſe, are, according to legal ſtrictneſs, 
diſabled from taking houſes for their habita- 


25 G. II. c. 39. t Inſt. 2. b. Ibid. 


tion, 
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tion, ſuch general excluſion of foreigners 
ſeems inconſiſtent with the received maxims 
of policy, and hardly reconcileable with the 
law of nations. It is therefore very properly 
demanded, by one of the laſt learned * editors 
of fir Edward Coke's firſt inſtitute, whether, 
if ſuch be the common law, (which he ap- 
pears to doubt) its ſeverity ought not to be 
corrected by the legiſlature. 


Tho a very impolitic law ” of Henry the 
eighth makes void all leaſes of houſes or 
ſhops to alien artificers or handicraftſmen, 

and hath not hitherto been * expreſsly repeal- 
ed, yet the force of it has been extenuated by 
very ſtrict judicial conſtructions. The in- 
tention of the legiſlature was twofold, namely, 
to prevent aliens from having any permanent 
eſtate, and from exerciſing trades here to the 
prejudice of native ſubjects. Therefore, if an 
alien artificer takes a houſe to hold at will. 
this is allowable : and if he works as jour- 


* Inſt. 2. b (13th ed.) n. 9. Y St. 32 H. VIII. c. 16. 

2 Sir William Blackſtone (1 Black. comm. 372.) ſays, that 
the ſtatutes, prohibiting alien artificers to work for themſelves, 
are generally h.. d to be virtually repealed by the it. 5 El. c. 7; 
but I have not met with any other authority to that effect. 

* 1 Saund. 7. 2 Sho. 135. 3 Mod. 94. | 
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neyman or ſeryant to a natural born ſubject, 
this caſe is not at all affected by the words of 
the ſtatute. 


Farther, an alien cannot take lands by any 
* at of law, as it is expreſſed ; thus a huſ- 
band being an alien cannot be tenant by the 
curteſy, and a wiſe being an alien cannot be 
indowed, except the conſort of the king. 
And in all caſes of title accruing by a& of 
law, without the concurrence or co-operation 
of the party, the alien is diſabled from zakmg, 
as well as from holding, the eſtate ; and hay- 
ing been paſſive, and done nothing to merit 
the puniſhment of forfeiture, no right of that 
kind veſts in the crown. 


However, in regard to perſonal © goods, 
our law is more favorable to an alien. For 
theſe he is allowed to poſſeſs : he may bring 
a perſonal action, to recover them in ſpecie, 
or a ſatisfaction in value, if they are with- 


holden, or damaged ; and he may bequeath 
them by will. 


57 Co. 25.2, I Inſt. 31. a. 3 Sal. 28. 
© 2 Rol. 94. 1 And. 25, 


As 
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As a merchant ſtranger is allowed to inha- 
bit and traffic here, he is protectd by the law 
in all things relating to ſuch merchandiſe. 
He may bring an action to recover poſſeſſion 
of the houſe demiſed to him, or for any inju- 
ry affecting it, as well as be a plaintiff in ſuits 
concerning mere perſonal property. The fe- 
curity of foreign merchants in coming into 
England, leaving it, travelling through, or a- 
biding in it, is very fully and explicitly, and 
even verboſely, ordained in magna * carta. 
A * ſtatute to the like effect was paſſed un- 
der Edward the third. And it was holden \, 
in favor of foreign merchandiſe, fo carly as 
the time of Henry the eighth, that an alien, 
while reſident in France, might ſue for re- 
covery of a debt in the court of common 


pleas. 


As aliens, by the law of nations and the 
municipal inſtitutions of this land, were al- 
ways permitted to reſide here for the purpoſes 
of traffic, it was rea ſonable, as ſoon as the pro- 
viſions concerning bankrupts were reduced to 
ſyſtem, to* extend them to foreigners, both 


©C. 30. e25E. HI. e. 8. 
Dy. 2. b. b St. 21 J. I. c. 19. 5 15. 
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to make them liable thereto, as other traders, 
and capable of receiving the benefit thereof, 
as other creditors. Therefore alſo an alien 
may maintain an action for ſlander in calling 
him a bankrupt, as for defamation in general, 
and for injurious aſſaults on his perſon. And 
moreover, by an expreſs law, redreſs is pro- 
vided for aliens, who are injured by the king's 
ſubjects on the ſea, or in any port of the 
realm, | 


But as an alien is not allowed to poſſeſs 
any real eſtate, except a houſe for his habita- 
tion, it follows, that he cannot maintain any 
action in which any intereſt in land is attempt - 
ed to be recovered. 


In regard to forenſic litigations, ſuch has 
been the unexampled benignity of our antient 
hw, that where * either plaintiff or defendant 
to a ſuit is an alien, he may demand a trial 
per medietatem lingue, that is, to have a jury 


5 1 Bul. 134. Vel. 199. 8t. 31 H. VI. e. 4. 

* St. 27 E. III. c. 8, and 28 E. III. C 13z.— The for- 
mer of theſe ſtatutes requires, that, if beth parties to the ſuit 
are aliens, the whole jury ſhall be aliens, but this proviſion, as 
there was no reaſon for it, no peculiar dread of partiality in 
that caſc, fell into diſuſe, EY 
conſiſting 


, 4a $42 
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conſiſting of an equal number of foreigners 
and natural ſubjects, even though the king 
be a party. An alien indicted of felony may 
have the benefit of this trial, but not on a 
charge of high treaſon. 


It has alſo been ® reſdlved, that aliens may 
be executors or adminiſtrators, and, as ſech, 
may become intitled to leaſes, as well as other 
merely perfonal property ; and that, whether 
they reſide here or abroad; and tho the teſta· 
tor or inteſtate was alſo an alien. 


Notwithſtanding aliens could not enjoy 
any freehold eſtate in lands, they were always 
capable of the ſuperior eccleſiaſtical prefer- 
ments in this realm ; which muſt perhaps be 
afcribed rather to the influence of papal au- 
thority, than to the idea, that churchmen 


were leſs likely than foreign laity to have or 


to cheriſh a native intereſt incompatible with 


the welfare of this country, tho a very emi- 
nent lawyer gives that reaſon for the diſ- 
tinction. Beſides the great number of aliens, 
who have been elevated to the rank of Engliſh 


! Jenk. 216. 3 Cro, 8, 9. „2 R. A. 348. 


prelates, 
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prelates, * moſt of our richeſt monaſteries 
were governed by foreigners, and had more 
French than native inhabitants. As to pa- 
rochial preferments, three ſeveral ” acts of 
parliament were paſſed, in the ſpace of about 
thirty years, to reſtrain aliens from holding 
eccleſiaſtical livings ; which probably were 
never ſtrictly inforced, altho fir Edward Coke 
maintains, that, if an alien be preſented to 
a benefice, the biſhop ought, on the authori- 
ty of theſe ſtatutes and the records of parlia- 
ment, to refuſe to admit him. On the other 
hand, it is ſaid * to have been judicially hol- 
den, that an alien is capable of an eccleſiaſti- 
cal benefice, and that, as ſuch incumbent, he 
may maintain any action concerning the 
glebe, tithes, or the like, as alien priors 
might have done ; becauſe he ſues, not in 
his own right, but in right of his church, 
If this be fo, it is a ſtrong inſtance of acts of 
parliament becoming obſolete. 


- © Burn, eccl, law, t. monaſteries, 5 2. 

St. 3 R. II. c. 3. 7 R. II. c. 12, and 1 H. V. c. 7. 

2 4 Inſt. 338.—— In France there was the like ordinance: 
aliens were, generally, incapable of benefices; but the king 
might grant a diſpenſation. Domat. vol. i 11. 5 21, 2. Strahan's 6d.) 

Hughes parſon's law, c. 10, cites Dr. Seaton” n caſe, M. 


1. J. I. C. B. 
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But an alien is not to be appointed to, or 
intruſted with, any office concerning the ad- 
miniſtration of the laws, not even that of a 
* conſtable : much leſs is he qualified to vote 
at parliamentary elections, or to be choſen a 
member of the legiſlature, as I have before 
mentioned in treating on that ſubject. 


An alien, while he reſides here, is generally 
ſubject to our laws, and owes a local and tem- 
porary allegiance to our ſovereign, by whoſe 
authority thoſe laws are adminiſtered, and by 
whom, therefore, he is protected in the en- 
joyment of ſuch rights as are indulged to 
him. Conſequently there is no doubt, as I 
have before intimated, that aliens may be 
guilty of high treaſon. Thus if a foreigner, 
even one whoſe ſtate is at war with this 
country, whether he is ſettled here before, or 
arrives after, the commencement of hoſtilities, 
practiſe againſt the life of the king, the of- 
fence is high treaſon. So that fir Edward 
Coke's * poſition, that an alien enemy cannot 


For this was holden to be an office of truſt within the 
acts of parliament relating to this matter, and that a foreigner 
(though naturaliſed) was ineligible. (Burr. 2787—3790.) 

' 1 Hawk. 35, with the notes and additions. 

v2 Inſt, 4» $+ 

be 
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de guilty of high treaſon, muſt be underitood 
with this reſtriction, namely, where he in- 
vades this country, and is taken in war; in 
which caſe indeed he is not puniſhable at all 
according to the courſe, or by the rules, of 
municipal inſtitutions, but is to be dealt with 
according to the law of nations in martial 
affairs. 


It hath been * reſolved, that, if a natural 
born ſubject affect to caſt off his allegiance, 
and to transfer his ſubjection to a foreign 
prince, ſtill he may ſuffer as a traitor, if he 
commit, what in others would amount to 
that crime. Such is legally ſuppoſed to be 
the inſeparable quality of allegiance ariſing 
from birth. That a ſoldier, fighting under a 
foreign commiſſion, according to the general 
laws of arms, ſhould be arraigned as a traitor, 
inſtead of being treated as a public enemy 
and priſoner of war, may at firſt ſight have 
an air of rigor and ſeverity. But the nation's 
fafety requires, that this ſhould be the inyari- 
able principle in reſpe& to natural born ſub- 
jects, and that there ſhould be no withdraw- 
ing of allegiance, no countenance allowed to 


z 1 Hawk. 35. See Aylife, civ. law, b. ĩi. t. * 1 
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ſuch a defence. The law * was therefore ſo de- 
Clared to be even in the caſe of a culprit, who, 
tho found by the verdict to have been born in 
this iſland, was from infancy educated abroad 
with foreign intereſts and affections. Indeed 
his commiſſion was deſtined for an enterpriſe 
to place a pretender on the throne. But the 
jury humanely recommended him to mercy, 
and he was pardoned on condition of retiring 
and abiding beyond ſeas during life. 


It is declared by a * ſtatute above cited, 
that every alien, reſiding within the king's 
dominions, ſhall be bounden by and unto the 
laws and ſtatutes of the realm. Reaſon and 
humanity may interpoſe againſt the ſtrict ex- 
ecution of the law, but not diſprove (per- 
haps) the juſtice of the eſtabliſhment itſelf, 
—A * French priſoner of war being indicted 
for privately ſtealing, in the ſhop of a gold- 
ſmith and jeweller, a diamond ring, which 
is an offence puniſhable with death, the 
judge who tried him thought it improper to 
proceed capitally upon a local inſtitution, and 
therefore adviſed the jury to find him guilty 


* Foſt. 59 &c. » 32 H. VIII. c. 16. 
d Foſt. 188. St. 10 & 11 W. III. c. 23. 


of 
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of ſimple larceny only. The judge's huma- 
nity is at leaſt more conſpicuous than the 
ſoundneſs of the principle, as a point of mere 
law. But in another matter the benignity 
of Engliſh judges is unclouded with any legal 
doubt, I mean, that * aliens were compre- 
hended in the ſtatute for extending the bene- 
fit of clergy, according to a very old interpre- 
tation of that law. , 


In the above-mentioned inſtance of trea- 
ſon, it appears, that no individual, according 
to the ideas of Engliſh juriſprudence, can ſo 
transfer his allegiance to a foreign power, as 
to ceaſe to be ſubject to the laws of his na- 
tive country, reſpecting that crime. But 
when by treaty, eſpecially if ratified by a& of 
parliament, our ſovereign cedes any iſland or 
region to another ſtate, the inhabitants of 
ſuch ceded terfitory, though born under the 
allegiance of our king, or being under his 
protection while it appertained to his crown 
and authority, become, I apprehend, effectu- 
ally aliens, or liable to the diſabilities of alien- 
age, in reſpect to their future concerns with 
this country. And ſimilar to this I take to 


42 Hawk. 338. 
| be 
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be the condition of the revolted Americans, * Lage 
fince the recognition of their independent e 
commonwealths. 3/8 2 . 


. 


What I hive hitherto ſaid of the privilege 7 
of aliens, applies only to fach un: .. 
whoſe ſtate is in amity with our 0 SO 2 | 
For an alien enemy cannot in reaſon be FS 
titled to any privilege-or protection from our e Ae. WIL 
laws, except perhaps as to atrocious attempts #02 <2 

, pt pernap pts — — Z 
on his life, or in other flagitious cafes. But an Z 
alien enemy, who comes here by letters of pA 
fafe conduct, or reſides here by the king's li- 
cence, may maintain an action, as on a bond. 
This ſeems a great abatement of the antient 
rigor. Another * inſtance of the like nature 
is, that the old opinion, that Turks and 
infidels are perpetually to be conſidered as 
alien enemies, has been long exploded. It 
ſeems alſo, that an alien enemy may ſue in 
| auter 


Lord Raym. 382. Sal. 46. Lut. 34, 35. 
Pf 1 R. A. 195. 

t Sal. 46.—— ich aliens may ſue in equity for any per- 
ſonal demand. (1 Atk. 51.) 

> Skin. 370.——By two determinations of the king's bench, 
both in the preſent reign, it might ſeem, that an alien enemy 
might ſue on a ranſom bill, given for the diſcharge of a captured 
veilel. (Burr. 1734 &c. 1 Black. 563 &c.) But by a ſtill later 

deciſion 
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auter droit, (according to the legal phraſe, 


that is, in another perſon's right) as where 
ſuch foreign plaintiff brings the action as ex- 
ecutor. For tho it may be urged, that 
this may tend to enrich foreign enemies, and 
that private convenience muſt give way to 
public utility, yet as the goods of the teſtator, 
who was not an-alien enemy, are not forfeit- 
ed, and as the executor recovers them for 
others, being perhaps the king's ſubjects, as 
creditors for inſtance, who might otherwiſe 
Ioſe their juſt debts, it is more reaſonable and 
conſcientious, that ſuch action ſhould be al- 


lowed. 


The property of an alien, reſident abroad, 
conſiſting of ſtock in the public funds, or 
other perſonal effects in this country, is ſub- 
je& to the control of the court of chancery. 


deciſion the contrary doctrine is eſtabliſhed, viz. that an alien 
enemy cannot, by the municipal law of this country, ſue for the 


recovery of a right claimed to be acquired by him in actual war, 


(Dougl. 649, 650. n.) It does not appear, whether the admi- 
ralty prize court could have given relief on ſuch ranſom bills; 
nor is ir now important to inquire ; for they are utterly prohi- 
bited by ſt. 22 G. III. c. 25 The ſame rules obtain in regard 
to alien enemies ſuing in equity as at law, (Mitf. 188. & n. 
2d ed.) 


i 1 Atk. 19. 
But 
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But if an alien, reſident abroad, dies in- 
teſtate, his whole property here is diſtri- 
butable according to the laws of the country, 
where he fo reſides. For, as was once ob- 
ſerved by lord Hardwicke, no foreigner could 
otherwiſe deal in our funds, but at the peril 
of his effects going according to our laws, 
and not thoſe of his own country. The lo- 
cality of the abode at the party's death deter- 
mines the rule of diſtribution : but it muſt be a 
ſtationary, not an occaſional, reſidence, inorder 
that the municipal inſtitutions may attach on 
the property. Thus the foreign property of 
a Britiſh ſubject, whether dying inteſtate here 
or abroad, unleſs domicild there, and whether 
conſiſting in public funds or banks, /in locis 
montium, as ſome foreign juriſts of theſe late 
ages term them) or otherwiſe, is governed, in 
point of diſtribution, by the laws of this 
country : that 13, unleſs a general or partial 
confiſcation takes place by the laws of the 
country where the property is; as in * 


France, the effects of aliens dying there were 
heretofore 


* Ambl. 27. 1 Ambl. 25 &c. 415, 6. 
m This prerogative of the French crown, I underſtand, was 
relinquiſhed in favor of the natives of ſuch countries where a 


Cc like 
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heretofore forfeited to the crown. This was 
called jus albinatus, from the words alibi na- 
tus: but two * exceptions were admitted, one 
in favor of merchant ſtrangers coming to the 
fair of Lyons ; the other, where the deceaſed 
left children, or relations, born in France. 


The“ iſſue of an alien, born within the 
realm, are -accounted natural ſubjects: in 
which reſpect, there is * not, (tho fir William 
Blackſtone * ſuppoſes the contrary) any diffe- 
rence between our laws and thoſe of France. 
In each country birth confers the rights of na- 
turaliſation. 


The alien himſelf may be made a denizen 
by the king's authority; which * is an incom- 
municable prerogative of his ſovereignty : for 
he cannot grant a power of making denizens 
to others. Denization may be granted for 


like confiſcation did not prevail, before the late revolution, and 
is completely abrogated ſince that event. 
* Spelm. gl. v. al/banus. 

* Domar. vol. i. p. 567. and vol. ii. p. 360, 361. (Strahan's 
ed.) 

I Inſt. 8. a. 

Domat. vol. ii. p. 360. (Strahan's ed.) 

1 Black. comm. 374+ 

* 2 Rol. gz. 7 Co. 25. b. Calvin's caſe. 

t 2Rol.gg. 2 Cro. 539. 7 Co. 5. b. 6. a. Calvin's caſe. 
1 Inſt. 129. a. . 
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years, or for life, or to the alien born and the 
heirs of his body, or his heirs generally, or 
for particular purpoſes and intents and no 
farther, or upon condition. By a * ſtatute, 
above repeatedly referred to, all denizens ſhall 
be obedient to the laws, and a proviſo, con- 
taining this requiſition, ſhall be inſerted in 
the letters patent. Yet this does not form a 
condition, properly and technically fo called; 
for if ſuch denizens tranſgreſs the laws, the 
eſtabliſhed puniſhment for their delinquency, 
as in the caſe of others, may indeed be in- 
flicted, but the denization is not void. 


A denizen may purchaſe lands, and tranſ- 
mit them to his heirs, that is, to iſſue born 
after, but not to thoſe born before, the grant 
of the letters patent, neither does he acquire 
in himſelf a right of taking by inheritance. 


The effect of naturaliſation, which * can 
only be accompliſhed by act of parliament, is 
more extenſive; and, till a ſtatute paſſed 
about the beginning of this century, it con- 


* 32 H. VIII. c. 16. *I R. A. 195. 
7 Inſt. 8. a. * x Vent. 419. 
12 & 13 W. III. c. 2. 
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ferred, as the expreſſion ſeems to denote, the 
full and unqualified privileges of a ſubject 
born within the king's dominions. But by 
that law, all aliens, except ſuch as are born 
of Engliſh parents, ſhall not, tho naturaliſed, 
be capable to be of the privy council, or a 
member of either houſe of parliament, or to 
enjoy any office, or place of truſt, either civil 
or military, or to have any grant of lands, te- 
nements, or hereditaments, from the crown to 
themſelves, or to any other, or others, in truſt 
for them. This act is inforced by the ſt. 1 G. I. 
ſt. 2. c. 4, but with this exception, that it 
ſhould not extend to incapacitate any perſon 
who was naturaliſed at or before his then Ma- 
jeſty's acceſſion to the throne. Laſtly, by 
the ſt. 7 J. I. c. 2, no perſon ſhall be natu- 
raliſed who is not of the age of eighteen years, 
and has not received the ſacrament within 
one month before the bill is exhibited- for 
that purpoſe; and the oaths of allegiance and 
ſupremacy are to be adminiſtered in the par- 
liament houſe, Theſe precautions future 
parliaments may indeed ſupercede, by a re- 
peal at the time of naturalifation. But 
they indicate, and ſeem intended to appriſe 
ſuch future parliaments of a warrantable 

jealouſy, 
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jealouſy, and a reaſonable apprehenſion of 
the dangers, that might enſue, by uncondi- 
tionally and unreſtrictively extending to fo- 


reigners the rights of Engliſh liberty and 
My | 1 
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Of the flate of illegitimacy, infancy, and non- 
ſane underſtanding. 


II. HE next diſtinction, which I am 

to mention in theſe difquiſitions de 
flatu hominum, (following the phraſe of the ci- 
vilians) is that, which prevails between per- 
ſons legitimate and illegitimate, 


The Roman * civil law, in the latter ages of 
it, accounted thoſe legitimate, whoſe parents 
intermarried after the birth of ſuch iſſue. 
The * moſt antient form of nuptials among 
that people, called auptiæ ex uſu, was not 
completed till after cohabitation for a year ; 
and, as iſſue might be born within this period, 
the later emperors might think there was 
ſome ground for allowing the ſame latitude of 
legitimation, when the marriage was con- 


» Inſt. I. i. t. 10. le. 13, d Tayl. civ. law, t. nuptiæ. 
3 tracted 
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tracted in a different mode. I fay the later 
emperors, for Conſtantine *, who was the 
original author of ſuch a conſtitution, is ſup- 
poſed to have intended it as an encouragement 
to thoſe, who had children born in concu- 
binage, to marry the mothers of ſuch off- 
ſpring, and to have meant it only as a tempo- 
raryordinance, including children then actually 
born, and not as a permanent law, extending 
to ſuch iſſue as ſhould be ſo born in future ages. 
However the founders of the canon law ad- 
mitted the ſame indulgence without reſerve ; 
and becauſe it was received by the church, the 
prelates at the parliament in the twentieth 
year of Henry the third's reign, ſtrongly con- 
tended to have this principle of legitimation 
incorporated with the laws of England: but 
their zeal failed of its defired ſucceſs. 


1. In our law, therefore, the common de- 
ſcription of a baſtard, is one born out of 
lawful marriage. This is the truth, but it is 
not the whole truth : for, according to the 
more recent determinations, ſome of thole, 
who are born within lawful wedlock, may be 
accounted baſtards. Antiently the doctrine 


© Heinec, de legitimatione, 5 23. (vol. iv. p. 115.) 
Cc 4 was, 
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was, that if the huſband was within the four 
ſeas, which are claimed as part of the domi- 
nions of the crown of England, in ſuch caſe 
no proof ſhould be admitted of his non-acceſs 
to his wife, and the iſſue ſhould implicitly be 
reputed legitimate. But this notion has been 
effectually over-ruled and exploded in a mo- 
dern caſe, in which proof of non-acceſs by 
the huſband was received, and the jury ac- 
cordingly found a verdict againſt the legiti- 


macy, 


2. Sir Edward Coke* admits, that if the 
huſband hath an apparent impoſlibility of pro- 
creation, as if he be only eight years old, 
the iſſue will be baſtards. But in a caſe}, 
where the court permitted proof to be at- 
tempted of the huſband's inability, from a bad 
habit of body, which evidence amounted 
to improbability merely, and not an impoſ- 
ſibility, the jury found a verdict in favour of 
the legitimacy of the claimant. 


8. After a divorce * a menſd & toro, it is 
the intendment of law, that the parties did 


4 Str. 925. * 1 Inſt, 244. 4, Str. 940, 1. 
8s Sal. 123. TH 


not 
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not cohabit in diſobedience to the ſentence of 
the eccleſiaſtical court; and therefore the iſſue 
are prims facie baſtards : yet if actual acceſs, 
tho contrary to ſuch ſentence, ſhould be ex- 
preſsly proved, the former preſumption is 
deſtroyed, and the iſſue are accounted legi- 
timate : for the relation of huſband and wife 
is not diſſolved. If a divorce @ vinculo ma- 
trimoni be pronounced in the ſpiritual court, 
this baſtardiſes the iſſue born before, as well 
as after, the ſentence; becauſe it can only be 
awarded for ſome cauſe, which made the mar- 
riage null and void ab initio. In old times, 
if the divorce were cauſ# profeſſionts, that is, 
on account of belonging to ſome monaſtic 
order, the fon might inherit, and the wife be 
indowed. For entering * into religion as a 
profeſſed monk, or nun, did not diſſolve the 
vinculum matrimonii tho I ſuppoſe the mar- 
riage was void ab initio, when in fact it was 
poſterior to the vow of chaſtity and profeſ- 
ſion. But it appears, that if a deacon or 
prieſt, (that is not a regular, but ſecular ec- 
eleſiaſtic) contracted wedlock, even after or- 
dination, in times when ſuch marriages were 


R. A. 369, i Yearb, M. 47. E. II. pl, 78. 
IX A3. 11R A. 340. 


prohibited, 
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prohibited, yet the nuptials were not abſo- 
lately void, nor the iſſue baſtards, unleſs a 
ſentence of divorce took place in the life-time: 
of the parents. Where parliament diſſolves 
a marriage for a cauſe ſubſequent thereto, 
there is no neceſſary or general occaſion for 
reputing the children illegitimate. 


4. Laſtly “, the iſſue of a ſecond marriage, 
contracted while the former huſband or wife 
is living, are evidently baftards, ſuch ſecond 
marriage being wholly void. 


Our ſtatute law hath provided compulſory 
means for the maintenance of © baſtards, with 
cautionary regulations, antecedent to their 
birth. 


Their civil condition differs in very few 
particulars from that of other children. The 
principal diſtinction between perſons legiti- 
mate and illegitimate is the incapacity of the 
latter of taking lands and dignities by here- 
ditary deſcent, and of ſucceeding as next of 
kin to perſonal property. For our law does 


® 1 R. A. 340. 357. 360. » Sho. 184. 
not 
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not imitate the imperial * inſtitutions, in di- 
viding baſtards into ſeveral kinds; and the 
rule I have laid down is univerſal, unleſs 
the following inſtance be conſidered as a 
fingle exception to it; according to which, 
a baſtard, whoſe parents intermarry after his 
birth, and ſuch only, has ſome ſort of favor 
in reſpect even to inheritances: he is legiti- 
mate, as we have juſt ſeen, according to the 
rules of the ſpiritual or canon law: with us 
he is termed beſtard eigne; and, provided there 
be a ſecond ſon born after the intermarriage 
of the ſame parents, he is ſtiled muler puiſne. 
In this caſe*, if the father dies ſeiſed of an 
hereditary eſtate, and the baſtard enters on it, 
and enjoys it during his life, and after his 
deceaſe his heir, that is, ſome lineal deſcen- 
dant, enters, the mulier puiſus, tho he might 
have claimed before ſuch deſcent was caſt, is 


„ By the Roman civil law there were four ſorts of baſtards, 
thoſe born of a concubine, of an adultereſs, of a harlot, and the 
offspring of an inceſtuous marriage: thoſe of the firſt claſs had 
a right of ſucceſſion to the effects of their female parent and her 
anceſtors ; and where there was no legitimate offspring, or wife 
of their reputed father, they were alſo intitled, whether one or 
more, to a fixth part, as well as their mother, of h undeviſed 
property. Nov. Ixxxix. c. 12. 4 44 Ayl. civ. law, b. ii. t. 7. 
b. iii. t. 25. 

Lit. 6 399. Co. ibid. 


now 
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now barred for ever. But the baſtard can 
have no heirs except his own iſſue. He may 
indeed take an eſtate to him and his heirs gene- 
rally, in other words, a fee ſimple; yet it will 
not come by deſcent to his legitimate brother 
-born of the ſame parents, (in caſe the baſtard 
dies without iſſue, and without having diſ- 
poſed of ſuch eſtate) but will eſcheat to the 
lord, of whom it was holden. For a baſtard, 
by the laws of England, is incapable of tranſ- 
mitting real or perſonal property, by inheri- 
tance or ſucceſſion, except to his wife and his 
lineal deſcendants. But, as among them, 
his perſonal effects, if he dies inteſtate, are 
diſtributable as in the caſe of others : his wife 
may alſo claim her dower, and his children 
inherit to landed poſſeſſions, without any im- 
pediment from the illegitimacy of their re- 
ſpective huſband and father. For a baſtard, 
when he hath acquired a name by repu- 
tation, is equally capable as thoſe, who are 
legitimate, of taking, by purchaſe, (a term 
before explained) an eſtate of inheritance in 
fee ſimple or fee tail, - But if land be limited 
in remainder to the eldeſt fon of A, who hath 
afterwards a baſtard born, being his eldeſt ſon, 
ſuch illegitimate offspring-will not, according 
| ; tg 
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to fir Edward Coke, be intitled to the benefit 
of the clauſe ; tho, as we have before ſeen, it 


would be an operative proviſion in favour of 
iſſue afterwards born in lawful wedlock, 


Laſtly, if a baſtard, poſſeſſed of perſonal 
effects, dies inteſtate, and without wife or 
children, the crown is intitled to ſuch pro- 
perty, including leaſes or terms of years. The 
king, or other immediate lord of the fee, is 
alſo intitled to a real eſtate of inheritance, of 
which a baſtard dies ſeiſed, without having 
deviſed it, and without leaving iſſue. This is 
the reſult of a baſtard's being ſuppoſed to 
have no other relations, no heirs, or next of 
kin, except thoſe accruing from his own con- 
tract of marriage, namely his wife and progeny, 
But the rigorous exertion of this prerogative 
would in many obvious caſes carry the ap- 
pearance of great hardſhip. It is uſual there- 
fore to make over the royal claim to the baſ- 
tard's kindred, (as we may call them in com- 
mon ſpeech) but not, I believe, as a matter ſo 
abſolutely of courſe, nor in ſo perfectly gra- 


4 1 Inſt, 3, b,-—But in a note in the 13th edition, this 
doctrine is queſtioned, 
* 3 Wins. 33, 34- 


tuitous, 
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tuitous, unconditional, and unreſerved a man- 
ner, as might perhaps be apprehended * from 
the words of fir William Blackſtone; and 
which indeed could not reaſonably be ex- 


pected. 


III. The next diſtinction to be mentioned 
is that which prevails between minors and 


perſons of full age. 


In our * law, a man or woman, till the age 
of twenty-one years, or, to be more exact, 
till the day next preceding the twenty-firſt 
anniverſary of their birth, is ſtiled an ixfant. 
By the Roman law, the age of majority was 
twenty-five years. With us alſo we fre- 
quently hear, in common fpeech, of a perſon's 
not coming to age till that or ſome other 
time ſubſequent to the legal duration of mi- 
nority. By which is to be underſtood no 
more than that ſuch is the period fixed for 
receiving a legatory portion, or deviſe of land, 
by the will of a parent, or other teſtator. 


* 2 Black. com. 606. —-It is uſual, I underſtand, to reſerve 
one tenth, or other ſmall proportion, of the value, both of real 
and perſonal property. 

t 1 Inſt. 171, b. Sal. 44. 
| For 
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For private perſons cannot either prolong or 
ſhorten the continuance of the legal incapa- 
Cities of infancy. It is ſometimes ſaid like- 
wiſe, in ordinary diſcourſe, that the prince of 
Wales becomes of age at fourteen years. 
The truth is, if he ſucceeds to the throne, 
even in childhood, the legal defects of infan- 
cy are not imputed to him, nor to the acts 
done by his royal authority. The power of 
a protector has indeed ſometimes ceaſed about 
the age juſt mentioned. But while the prince 
remains heir apparent only, his age of mino- 
rity is of the ſame duration as in the caſe of 
inferior ſubjects. | 


The incapacities of infants are chiefly in- 
tended for their benefit. Their deviſes and 
bequeſts, and other particulars relating to 
them, may more properly be reſerved for fu- 
ture inquiry. I ſhall here however firſt take 
notice, that certain of their acts are abſo- 

lutely 


| © Burr, 566. marg.— The importance of this difference, 
which is not very obvious to perſons little converſant in our law, 
may be partly con&ived from one example. Contingent re- 
mainders, which I ſhall for the preſcnt only call precarious intereſts 
in expectancy, muſt veſt, when the particular eſtate, which is ne- 
ceſſary to precede and ſapport them, determines, or can never 
veſt at all. Now, if cke proprietor of this preſent preceding 
right ſurrenders it, tho ſueh ſurrender be voidable, yet it paſſes 
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lutely void, and others only voidable. It hath 
been generally * aſſerted, that, if an infant at- 
tempt to make a conveyance of his eſtate, 
which is not to inure by a ſolemn act done 
perſonally by himſelf, (as by making livery of 
ſeiſin, as it is called) nor is inforced with the 
ſtrong ratification of a fine or recovery, nor 
= bears a ſemblance of advantage to himſelf, 
ſuch conveyance is abſolutely void. But it 
ſeems hardly poſſible, fince the“ reaſoning of 
the court in a caſe tranſmitted to us by a late 
reporter, but that almoſt every convevance by 
an infant would be deemed voidable only, and 
not wholly void. A conveyance 0 an infant, 
which he may indeed diſagree. to at his age of 
majority, is clearly only voidable. The ge- 
neral rule is, that * the deeds of infants are 
only voidable; powers of attorney are ex- 
ceptions to it; but a power to receive ſeiſin 
of an eſtate is excepted out of that exception. 


his eſtate, and conſequently deſtroys the contingent remainder; 
but if it be abſolutely void, it paſſes no eſtate, and the con- 
tingent remainder is ſaved. (Lord Raym. 313 &c.) To under- 
ſtand this fully would require a copious illuſtration ; ſo much is 
alleged to intimate that there may be an eſſential difference 
between acts void and voidable. (1 R. A. 730. l. 50. 2 Inſt. 


483. Str. 94. 
* Perk. t. grants, F 12, 13. Y Burr. 1794 &c. 


* Inſt. 2. b. 1 R. A. 730. * Burr, 1805. 1808. 


4 | | For 
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For the end of the privilege is to protect in- 
fants. To that object, therefore, all the rules, 
and their exceptions, muſt be directed. 


Hut certain acts of infants are neither void- 
able nor void, For, firſt *, infants, ſeiſed of 
an advowſon, may preſent to the vacant be- 
nefice at very tender years. As to contracts 
entered into by infants, a learned civilian and 
canoniſt cloſes the account, which he gives 
of the imperial inſtitutions relative to this ſub- 
je, with the following expreſſions: '* hence it 
appears, fays he, © that, tho minors may ſome- 
times be relieved in reſpect to their own acts, 
yet this, is not always true: for if it were, 
they would ; be. deprived: of all human com- 
merce and dealing; fince no one would be 
willing to contract with them: and this might 
be a great prejudice to them in regard to the 
neceſſaries of life.” The fame reaſoning is 
adopted and better illuſtrated by the court in 
a caſe above alluded to; when it was obſerved, 
that? miſerable muſt the condition of mi- 
nors be, excluded from the ſociety and com- 


d Vin. abr. t. collation, A. pl, 10. 3 Inſt. 156. Watſ. 
e. xiii. prope ſin. Burn's eccl. law, t. benefice, ſubdiv. * 
tation. 2 Cro. 99. 2 Eq. ca. abr, 518 &c. 

Ayl. civ. law, b. ü. t. 41. « Burr, 1801. 
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merce of the world, deprived of neceſſaries, 
education, employment, and many advantages, 
if they could do no binding acts. Great in- 
convenience muſt ariſe to others, if they were 
bound by no act. The law therefore, at the 
ſame time that it protects their imbecillity and 
indiſcretion from injury through their own 
imprudence, enables them to do binding acts, 
for their own benefit, and without prejudice 
to themſelves, for the benefit of others.” 
Thus if an infant then contract for neceſſaries, 
it binds him. But if he execute an obliga- 
tion with a penalty, tho for the payment of 
neceſſaries, the bond is voidable. What ſhall 
be deemed neceſſaries depends partly on the 
minor's rank and quality: but the court has 
refuſed to conſider ſuits of rich apparel in that 
light. 


” x Inſt, 172. a, Mo. 679, 1 Cro. 910: 1 Lev. 86. 
It ſeems, an infant may bind himſelf by a promiſory note given 
for neceſſaries: but an action does not lie on an account flated, 
tho for neceſſaries. (1 Durn. & Eaſt 40 &c.) 

f 1 Cro. 583. -＋◻Zͤnſtructing an infam in a uſeful trade 
ſeems to fall under the term « neceſſaries. (4 Durp, & Eaſt 
40 Kc.) And altho the contract be not ſtrictly for neceſſaries, 
and therefore voidable, ſtill it may be ratified by a promiſe after 
the age of majority: and in ſuch caſes, the proof of infancy 
nes on the defendant, within whoſe knowledge that fact is. 
G Dupn. & Eaſt 648, 9. 2 Durn, & Eaſt 766.) 

All 
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All actions, real, perſonal, or mixed, may, 
in general, be brought by, or againſt, an in- 
fant. As plaintiff, he may ſue by guardian, 
or next friend; he muſt defend a ſuit by 
guardian only. In actions, by which real 
property is demanded, or directly charged, 
it may be prayed indeed, that the parol may 
demur till the infant's age of majority, that is, 
that the pleadings, which were antiently oral, 
may be ſtayed till that time. The exceptions 
to this rule are clearly and ſuceinctly noticed 
by * fir William Blackſtone. The praQtice 
aroſe from the ſuperior conſideration, paid by 
the old law to any freehold intereſt. For 
actions affecting the perſonal property of an 
infant to any amount may, during his mi- 
nority, proceed to judgment, as where he is 
an executor, or legatee, or intereſted as next 
of kin in the effects of an inteſtate. Suits 
may alſo proceed againſt him, on his own 
contract, for providing him with neceſſaries, 
or to recover damages, where he has com- 
mitted any actionable injury. As to litiga- 
tions in equity, it is faid *, that an infant may 
fue by guardian; it is uſually done however 


E 3 Black, comm. 300, and ſee Pr. reg. chanc. 194- 
Pr. reg. chanc. 194. 
Dd 2 by 
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by his next friend: he muſt indeed defend a 
Nuit by guardian. The ' anſwer is put in on 
the oath of ſuch guardian, not of the infant 
himſelf, and therefore cannot be read in evi- 
dence againſt him, In ſuits in equity, the 
infant has generally a day appointed after 
his full age, for diſputing any decree ma- 
terially affecting his property; which is 

\ ſomething analogous to the demur of the 
parol in actions at common law, Where an 
* infant has not the beneficial intereſt in lands, 
but is ſciſed of a legal eſtate therein, in truſt 
for others, and where alſo he becomes intitled, 
as a mortgagee, by deſcent or otherwiſe, and 
the -mortgageor is deſirous of redeeming, in 

either of theſe caſes he is impowered, by the 
ſt. 7 A. c. 19, to convey the premiſſes to the 
- perſons intitled thereto, under the direction of 
the court of chancery, | 


Infants may be bound apprentices by the 
cuſtom of London, and in other places by a 
general ſtatute: but ® they cannot be ſued 
in an action of covenant for a breach of the 
articles contained in the indenture. There 


i 3 Wms. 237. * See Ambl. 624. I St. 5 El. 
b. % 1 Co. 179. . 


i 


LECT. 15. and nonſane under/ianding. 405 


is alſo a defect of reciprocal obligation in 
the following inſtance, namely, that * an 
action may be brought on a promiſe of 
marriage made to an infant: yet againſt an 
infant no ſuit can be maintained on ſuch con- 
tract. 


A* minor is incapable of the grant of a 
judicial office, to be perſonally exerciſed by 
him, as the ſtewardſhip of a court leet. But 
he* may take a grant of a miniſterial office, 
to be exerciſed by himſelf or ſufficient depu- 
ty, as the regiſterſhip of an epiſcopal juriſ- 
dition, For the fame reaſon, an infant may 
be made executor, becauſe an adminiſtrator 
may be appointed durante minore tate. But 
it ſeems, as an infant is under diſabilities of 
acting in his own private affairs, he cannot 
properly be employed in a public truſt, as 
the * mayoralty of a corporation, nor is * he 
eligible to be a burgeſs in ſuch community. 
The * ſtatutes, which declare the incapacity 


Str. 938, 9. * x Inft. z. b. (13 ed.) 1 Cro. 637. 
® 2 Cro. 279, Cowp. 222. 2 B. R. temp. Hard. 8, 9. 
7 Cowp. 220 c. St. 7K 8 W. III. c. 25.48; & 
c. 32. 5 4. | x 8 
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of minors to fit in parliament, or ſerve on 
juries, were * both in affirmance of the ante- 
cedent common law. 


Such therefore are the incapacities by 
which infants are diſtinguiſhed in our laws 
from adult perſons. 


IV. The laſt incapacity to be mentioned 
is the ſtate of perſons labouring under a defect 
of tbeir memory and rational underſtanding. 
Theſe are * diſtinguiſhed by our law into 
idiots, whoſe impotence of mind is ſuppoſed 
to have been from their birth, and lunatics, 
who have ſince fallen into a ſtate of inſanity. 
The king is the primary guardian of. both, 
as the protector of ſuch of his ſubjects, who 
cannot defend, or govern, themſelves or their 
property. But this ” branch of authority is 
exerciſed by the lord chancellor, lord keeper, 
or lords commiſſioners of the great ſeal, not 


* 4 Inſt. 47. 1 Inſt. 157. 2. Lit. 6259. 
» x Inſt. 247. a, 2 Wms. 265. 
gt. prærog. regis 17 E. II. c. 9 & 10.—But the prero- 
tative exiſted before that early ſtature, (Ambl. 717.) 
Iz ns. 107, 8, 


merely 
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merely as ſuch, but by virtue of a ſpecial com- 
miſſion for that purpoſe; and from the de- 
terminations in chancery, an appeal lies in 
theſe caſes, not to the houſe of lords, but to 
the king in council. 


On theſe occaſions, the courſe is for a 
commiſſion to iſſue, on an application made 
to the court of chancery for that purpoſe, to 
inquire by the oaths of a jury, whether the 
perſon pointed out is really of unſound mind, 
and from * what time he hath been in that 
ſtate; if he is found ſo by the verdict, a 
committee is appointed of his perſon and 
of his eſtate ; and then all neceſſary direc- 
tions, ſubſequent thereto, are tranſacted in 
a ſummary way, being reſpectively brought 
on from time to time by petition. Of this 
nature, among others, are the orders to be 
given in purſuance of the ſtat. 4 G. II. c. 


® x Chanc. ca, 112, 3. 

The finding muſt be poſitive as to the lunacy. Where & 
ſpecial return was made, the lord chancellor obſerved, that if it 
had not been filed it had been no return; but being filed it muſt 
be quaſhed, and an alias commiſſion go. (Sel. ca. chanc. 
47.) . 
Such committees will not be allowed any thing for their 
trouble: but under particular circumſtances, the maintenance 
will be increaſed. (Ambl. 78.) 


© See Ambl. 80. 
Dd 4 10, 
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10, which enables lunatic truſtees and mort- 
gagees to convey the eſtates, legally veſted in 
them, by their committees, analogous to the , 
power, which I have mentioned as given to 
infants by a former ſtatute above cited. The 
court exerciſes its authority, where the per- 
ſon of the lunatic is amenable, but the pro- 
perty out of the juriſdiction; and alſo © where 
the lunatic is abroad, for the jury may be ſa- 
tisfied without an inſpection. In the direc- 
tions to be given, after providing for the 
comfort of the lunatic, it is * a rule never de- 
parted from, not to change, or ſuffer to be 
changed, real into perſonal property, or vice 
verſa, ſo as to alter the ſucceſſion to it. And 
a bill* will not lie in the lunatic's life time to 
perpetuate the teſtimony of witneſſes to his 
will made before his lunacy : for the lunacy is 
no revocation : all remains in ſatu quo: there- 
fore alſo, * after a lunatic's deceaſe, an order 
may be made in his affairs. 


Where much money is expected to paſs 
through the hands of the committees of lu- 


4 Ambl. 81, 82. * Ambl. 10g. &c. 
f Ambl. 81. See 2 Vern. 192, 3. 
t 1 Vern. 105, 6. > Atnbl. 706 &c. 
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natics, by rents, the payment of mortgages, 
or the like, the court is careful. to take ſe- 
curity from theſe receivers to an adequate 
amount. But ſuch committees have no 
power to preſent to a vacant benefice. 
Where the lunatic is ſeiſed of the advowſon, 
the chancellor, by virtue of the general au- 
thority delegated to him before mentioned, 
preſents to the preferment, whatever be the 
value of it, generally however giving it, if 
an opportunity offers, to one of the family. 
This right was aſſerted firſt, I believe, by lord 
Talbot, whoſe example was followed by his 
immediate and other ſucceſſors. 


From what has been already faid, it ap- 
pears, that a lunatic is capable of inheriting 
eſtates, like others: he may alſo acquire 
them by grant: or if he be in poverty, he is 
to be maintained at the place of his laſt legal 
ſettlement. By the vagrant act, juſtices of 
the peace and pariſh officers are authoriſed to 
put lunatics under proper reſtraint : which 


: > ous: 104. 707. 1 
LY . 2. 1 Inſt. 3. b. 
® 2 Sal. 427» "St. 17 C. II. c. 5.4 20,21, 
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relates to thoſe of the poorer ſort, who wan- 
der about to the danger and diſmay of the 
king's ſubjects; but it is expreſsly declared, 
that thoſe proviſions ſhall not abridge the 
power of the court of chancery, nor prevent 
any friend or relation from interfering in the 
care of the perſon of unſound mind: which? 
might be done by the common law : and it is 
a good juſtification for confining, binding, and 
beating the unhappy man, in ſuch manner as 
is proper and requiſite in thoſe circumſtan- 
ces. Here it may be noticed, * that tho no 
crime, no /aches, or neglect, is imputable to 
a lunatic, yet his property is anſwerable for 
treſpaſſes committed by him, becauſe ſuch 
civil actions tend only to recompenſe the par- 
ty injured. 


As to the management of perſons in what 
are called private madhouſes, theſe recep- 
tacles are required to be licenſed, and other- 


wiſe regulated by acts of parliament, 
*2 Atk. 52, 
P 1 Hawk. 130. Burr. 1363. Hob. 134. 137. 


St. 14 G. IId. c. 49, continued by ſt. 19 G. UL 6 15, and 
3 by ſt. 26 G. III. c. 91. 


* : It 
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It has been the practice, at leaſt for a con- 
fiderable courſe of years, to ſuffer the like 
commiſſions to ifſue, and to act upon them in 
the ſame manner, where a perſon's rational 
underſtanding is ſo impaired by age, or other 
means of infirmity, as to render him totally 
incapable of managing his affairs, tho not ex- 
actly correſponding to the common deſcrip- 
tion either of a lunatic or idiot. 


In regard to deeds and conveyances, the 
grants of an infant, and of a perſon of un- 
ſound mind, are faid * to be parallel both in 
law and reaſon. If * either of theſe aliens 
his eſtate, according to the old form, by feoff- 
ment, with livery of ſeiſin perſonally execut- 
ed by the feoffor, the conveyance is voidable 
only, and not abſolutely void, on account of 
its imputed ſolemnity and notoriety. But in 
a caſe, which I have repeatedly referred to, 
the court denied the compariſon between an 
infant and a perſon of unſound mind to be 
univerſally juſt. There ſeems to be at leaſt 
this difference, that the acts of an infant are 


* 3 Mod. 310. 
t 4 Co. 125. a. Sho. ca. parl. 153, 
Burr. 1807 : ſee Ambl. 708. 


voidable 
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voidable only, wherever there is a ſemblance 
of benefit to himſelf, partly becauſe it is evi- 
dence, that he exerciſed his diſcretion ; ſome 
degree whereof muſt neceſſarily be imputed 
to him. But this reaſoning will not, I ap- 
prehend, apply to the acts of idiots and luna- 
tics, who muſt be conſidered either as com- 
pletely ſuch, or completely competent to re- 
gulate their affairs. 


By the ſt. 15 G. II. c. zo, the marriage of 
a lunatic, found to be ſo by virtue of a com- 
miſſion, or whoſe perſon and eſtate are by act 
of parliament intruſted to others, is declared 
to be null and void. 


Lunatics and idiots, as well as infants, 
may * maintain or defend actions at law, and 
ſuits in equity: but others muſt, of courſe, 
appear and act for them. 


Laſtly, as to crimes, it was formerly hold- 
en, from the reſpe& which the law pays to 
the fafety of the king's perſon, that even a 


x For more particulars on this ſubjeQ, ſee 1 Inſt. 135. b. 
4 Co. 124. b. Poph. 141. 2 Saund. 335. 
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lunatic might be puniſhed as a traitor, tho he 
could not be convicted of felony; but the 
contrary ” doctrine hath long prevailed ; and 
tho by the ſt. 33 H. VIII. c. 20, a perſon, 
becoming inſane after the ſuppoſed commiſſion 
of treaſon, might be tried; or, loſing his ra- 
tional faculties after attainder, might be exe- 
ecuted, this tyrannical law is conſidered as 
Obſolete, or virtually repealed, 


| Theſe are the principal or more general 
diſtinctions which render perſons incapable of 
the full powers or privileges of other ſubjects. 
The criminal code indeed contains numerous 
diſabilities and diſqualifications, ſome of a 
more extenſive, and ſome of a more confined 
efficacy, Thus, perſons attainted of a capital 
offence are ſaid to be dead in law, they are 
incapable of any property, and are ſcarce * 
| otherwiſe the objects of regard, in our civil 
inſtitutions, except for the infliction of the 


1 1 Hawk. 2. 2 3 Inſt. 6. | 
®* See Foſt. 61 &. An attainted perſon is chargeable with 
. 2 civil ſuit; and if beat or maimed may, after a pardon, main- 
tain an action or appeal, He is ſo far capable of being either 
plainuff or defendant, 

pronounced 
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pronounced judgment. The conſequences 
of attainder cannot be wholly removed ex- 
cept by act of parliament. But if a perſon 
attainted obtain the royal pardon, his iſſue 
born after, tho not thoſe born before the 
grant thereof, may inherit to him: yet this 
ſhall not intitle a younger ſon, while an elder 
is living, —As to the diſabilities arifing from 
outlawry or excommunication, I ſhall only al- 
Jude to them, becauſe they rarely occur, are 
in general eaſily done away, and, relating 
chiefly to the bringing of actions, may be 
readily met with in many books, under the 
title of / abatement.” Beſides which, by 
ſundry acts of parliament, many incapacities 
are conſequent upon various tranſgreſſions 
and omiſſions, but are hardly proper for a 
place in this courſe of lectures, becauſe the 
recital would be chiefly a tranſcript of that 
which obviouſly occurs by referting to the 
indexes of the ſtatutes at large, and the na- 
ture of it would afford little opportunity of 
perſpicuous method or uſeful illuſtration, 


Having therefore conſidered perſons in re- 
gard to public or political ſuperiority and ſub- 


d ; Inſt, 8. a. . 
ject 
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jection, and having in this and the laſt diſ- 
courſe (as among the bady of the people) 
treated of the more general diſtinctions, rela- 
tive to this title“ 4e fatu hominum, I ſhall 
proceed to ſpeak of perſons in their domeſtic 
relations, and firſt in the relation of huſband 


and wife. 
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LC EIC.TUR.E XL 
Of perſons, as conſidered by the law, in regard 
ts the dem ſtic relation of huſband and wife, 


H E domeſtic relations, in which per- 

ſons ſtand to each other, give fre- 
quent occaſion for the influence and opera- 
tion of municipal law. Of theſe relations, I 
ſhall firſt, in the preſent diſcourſe, treat of 
that of huſband and wife ; and ſhall then, in 
the next lecture, more conciſely mention 
thoſe of parent and child, guardian and ward, 
and maſter and ſervant. 


I. Laws, which impoſe new reſtraints 
againſt contracting marriage, appear, from 
very obvious reaſons, to be both impolitic, 
and difficult to be reconciled with morality, 
The general end of them is pretended to be 
the prevention of unfortunate alliances, But 


it 


4 
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if this conſideration were ſufficient to out- 
weigh the oppoſite objections, ſtill ſuch re- 
ſtraints ſeldom anſwer the propoſed deſign. 
They may occaſion fewer marriages, but it 
may well be doubted, whether the number 
of unhappy marriages is decreaſed. On the 
other hand, it is difficult to juſtify the Ro- 
man conſtitutions, which * authoritatively 
compelled citizens to engage in wedlock, be- 
cauſe it was for the intereſt and benefit of ſo- 
ciety. A law to the fame effect was in 
force among the Hebrews : and ſome of their 
doors criminate in very ſevere terms ſuch as 
neglect the matrimonial union, defeating 
thereby the great end of it, the multiplying of 
mankind: 


There are, however, ſome reſtraints againſt 
entering into the nuptial ſtate, which are im- 
poſed by nature and reaſon, and which are 
accordingly recogniſed by our Engliſh laws, 


Of this kind are imbecillity of body, and 
idiocy or inſanity of mind, if they ſubſiſted 
before and at the marriage. For ſuch perſons 


* Tayl. civ. law, t. marriage. 
d Puf. I. df n. & n. b. vi. c. 1. 6 6. 
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as laſt deſcribed are incapable of forming any 
valid contract, and therefore * precluded from 
this ſolemn one of marriage. 


A like natural and reaſonable incapacity af- 
fects perſons within certain degrees of kindred, 
ſpecified with that intent in the levitical law, or 
implied by parity of reaſon. But if the eccleſi- 
aſtical courts attempt to impeach a marriage 
not reſtrained, expreſsly or impliedly, by the 
levitical law, they are ſubject to be prohibit- 
ed by the tribunals of Weſtminſter hall; and 
* there the moſaical precepts will be conſi- 
dered, without regarding all the rules and va- 
rious gloſſes of the canoniſts and civilians, and 
ſach nuptials may be deemed valid, as they 
perhaps would determine to be void. For 
to extend the objection of conſanguinity far- 


The ſt. 15 G. II. c. 30, indeed extends only to nullify the mar- 
riages of lunatics found ſuch by inquiſition, or whoſe perſon and 
eſtate is committed to truſtees : which may be thought to im- 
ply the validity of marriage in other caſes of inſanity : and fo 
is one authority, (1 R. A. 357.) as to idiots a rattuitate : but 
this doctrine is eſſentially unreaſonable, and overthroven by a 
modern reſolution. (1 Black. comm. 439.) Ihe flatute is 
there accounted for partly from the difiiculty of proving the 
exaQt ſtate of the party's mind at the actual celebration of the 
nuptials. The preſumption, however, would probably be, as to 
perſons alleged to be lunatics, (but not found ſo by a previous 
inquiſition, nor within the other words of the ſtatute) that the 
contract and celebration were had in luck intervals. 

« Vaugh. 240. © Vau, 205. 245. 2 Ven. 9. 
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ther than is preſcribed by the divine code, is 
oppoſite to the it. 32 H. VIII. c. 38; and 
this conſideration confirms the authority of the 
temporal courts, as to granting a prohibition. 
Such power indeed has been very ſparingly 
exerted. In one * caſe, it ſeems thought, 
that the ſpiritual judge was the proper in- 
terpreter in this reſpect of the ſacred writings. 
But in many * inſtances the temporal court 
has entertained the queſtion of the legality of 
a marriage, as compared with the levitical 
degrees, without ſcruple or reſerve. How- 
ever, it does not appear, that a prohibition 
will be granted, except where the eccleſiaſ- 
tical tribunal is proceeding to invalidate a 
marriage on the ground of proximity of kin- 
dred, extending that objection beyond its juſt 
limits, not whete exceptions are taken on any 
other canonical impediment. For, * tho the 
temporal courts are the proper interpreters 
of a ſtatute, yet, where that refers generally 
to the law divine, and not ſpecifically to the 
levitical degrees, it ordinarily belongs, by our 


fT. Raym. 464. Skin. 27. 

b 5 Mod. 168. Ld. Raym.68. 1 Mod. 25. 2 Lev. 254. 
Str. 53: and there may be a prohibition after ſentence, (Comb, 
356.) 

u Vaugh. 207. 211. 213. 
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policy, to eccleſiaſtical cognizance and con- 
ſtruction. 


This levitical law, as is before intimated, 
is underſtood to comprehend, not only the 
degrees of conſanguinity therein expreſsly 
mentioned, but other caſes within parity of 
reaſon; which rule of judging was adopted, 
originally, by the ſpiritual courts; and on 
which the received law of England in this 
reſpect now depends. Thus marriage with 
an aunt is interdicted by the levitical law: 
marriage with a niece is, with us, conſidered 
as a parallel eaſe, and interdicted alſo by parity 
of reaſon. But the Jewith © doctors thought, 
they ſaw great difference between the caſe of 
an aunt and niece; and marriage with the 
former was prohibited, and with the latter 
allowed, by the Roman law, till the time of 
Conſtantine. The reaſon aſſigned for the 
difference is, that the wife ought to be in 
ſubjection to her huſband, but that an aunt 


Gibſ. cod. t. xxii. c. 1. 

* Seld. de jur. nat. & gent. juxta diſc. vet. Ebr. lib. v. c. 
10. Puf. l. of n. & n. b. vi. c. 1. 5 35. 

! Halif. anal. Rom. civ, law, b. i. c. 6. Tacit. Annal. I. xii. 
Vaugh. 246. 2 Lev. 255. 
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would be ſuperior to him in point of paren- 
tage. The conſanguinity of firſt couſins is 
the neareſt degree of kindred, within which 
marriages are lawful by the Engliſh law. 
Such marriages were alternately forbidden 
and allowed by the emperors before“ Juſti- 
nian, from whom they had their final and un- 
repealed ratification, 


It appears, that marriages may be unlawful 
between illegitimate kindred ; as, where a 
man eſpouſed the baſtard daughter of his ſiſ- 
ter. A ſuit was commenced in the ſpiritual 
court to vacate this marriage, and a prohibi- 
tion was moved for in the king's bench to ſtay 
the proceedings of the eccleſiaſtical judge. 
It is not recorded, what became of this ſingu- 
lar litigation, no judgment having been pro- 
nounced. It was indeed urged, that a baſtard 
is eſtecmed in law nullrrs films, and fo can 

ave no conſanguinity. But the court of 


m Hahf. anal. Rom. civ. law, b. i. c. 6. 

* Ld. Raym. 68. 5 Mod. 108. 

© This muſt be underſtocd as to civil purpoſes, confined clic f- 
ly to inheritances ; (1 Durn. & Eaſt 101.) for there is a rela- 
tion as to moral purpoſes; therefore he cannot marcy his own 
mother, or baſtard ſiſter, (3 Sal. 66, C.) ; 


04 king's 
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king's bench ſeemed, with reaſon, to incline 
againſt the validity of ſuch nuptials. It was 
ſaid, that the Jews made no difference, as to 
marriage, between baſtards and others : which 
is certainly true of the higher degrees of kin- 
dred ; for that ” people juſtly inforced the 
prohibition againſt a brother's eſpouſing his 
illegitimate as well as legitimate er. 


If * a conjugal union se inceſtuous, and 
within the prohibited degrees, yet it is effec- 
tual for the purpoſe of drawing after it the ci- 
vil conſequences oi marriage, until the time 
of a divorce. In like manner, it is obſerved 
by fir Edward Coke, that if a deacon or ſe- 
cular prieſt, before the reformation, had taken 
wife, the marriage might indeed be declared 
void by a ſentence cf divorce; but if either 
party died before ſuch ſentence, the iflue 
were legitimate, and the validity of the eſ- 
pouſals could not then be queſtioned. To 
the fame effect it has been determined, that 
a marriage die facto, altho the lawſulneſs of it 
might be diſputed, will enable a huſband to 


P Seld. & Puf. «7: ſi pra. 
1 Yearb. 181. VI. 34. b. 20 E. III. 31. b. 
7 2 Init. 607. 5 2 Sal. 437. 1 Leon. 53. 


maintain 


LECT.16. relation of buſband and wife. 423 


maintain an action on a bond acknowledged to 


his wife. 


A diſtinct ground for declaring a marriage 
void is, that it was contracted in conſequence 
of the uſe of force, menaces, or dureſs. But 
ſuch are marriages de facto and before they 
can be avoided, as not being de jure, it ought, 
I apprehend, maniteſtly to appear, (where 
there was no forcible abduction) that they 
were purely the effect of compulſion, and 
that there was no comparative choice, un- 
biaſſed by fears of violence, (for ſtrong temp- 
tations of intereſt, have ſometimes the imput- 
ed idea of force) between the conſequences 
reſpectively of compliance cr refuſal, but in 
reality an abſolute unwillingneſs, and at moſt 
an apyarent conſent only, to enter into the 
ſolemn engagement; acco: ing to the rea- 
ſon of that rule in the Roman civil 
law, %% fatre cogente ducit uxorem, quam 
non duceret, fi ſuit arbitrii effet, contraxit 


t 3 Oro. 493.--—t is mentioned as a doubt, (1 R. A. 340.) 
whether ſuch marriages are not merely null: but ſurely not be- 
fore ſentence, The offence of taking away againit their wills, 
and marrying or defiling women having eſtates real or perſonal 
or being heireſſes, is capital. (St. 39 Kl. c. 9.) 

v Dip. I. xxiii. t. 2. |. 22. 


Ee 4 tamen 
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tamen matrimonium, quod inter invitos nan 
contrabitur, maluiſſe hoc videtur. Here then 
we are reminded of a late remarkable * caſe, 
where a perſon, who was a legatee, and ap- 
pointed as a truſtee or quaſi-guardian for an 
illegitimate daughter, by her putative father's 
will, carried the young lady into foreign parts, 
and there eſpouſed her at a tender age. Af- 
ter many learned arguments in different tribu- 
nals, this marriage was finally determined void 


by the ſupreme eccleſiaſtical court of appeal. 


An “ inchoate or imperfect marriage may 
be contracted by infants of tender years; and 
when the huſband attains the age of fourteen, 
or the wife that of twelve, either party may 
diſagree to ſuch union. But a diſagreement 
thereto before theſe reſpective periods is of 
no effect. Laſtly, tho * precontract merely, 
: ſeems, according to madern practice and opi- 
nions, no longer any impediment to contract- 
ing nuptials with another perſon, yet, where 
there has formerly been an actual marriage, 
and cither party has a huſband or. wife re- 
ſpectively living, ſecond eſpouſals are abſo- 


* Harford v. Morris, 1783. Y 1Inſt. 33. a. 79. b. 
* 1 R. A. 340. St. 32 H. VIII. c. 38. d Sal. 121. 
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lutely null and void to all intents and pur- 
poſes, before and independently of any fen- 
tence of divorce. Indeed bigamy, or, as it is 
more properly termed for the ſake of diſtinc- 
tion, polygamy, (for 6:g4;27 ere thoſe, who 
married two wives ſucceſſively, or were once 
married to a widow) is puniſhable by the ſt. 1 
J. I. c. 11, as felony, tho not with death. But 
a ſecond marriage may be void, and yet the 
parties not incur the crime of felony, firſt, 
where one of them has reſided abroad, or 
even within the realm abſent from and not 
known by the other to be living, for ſeven 
years; and this is by the words of the ſtatute; 
ſecondly, if a marriage be declared void by 
an eccleſiaſtical ſentence, and there is an ap- 
peal to a higher ſpiritual tribunal, which, by 
ſuſpending that ſentence, is a ſuppoſed conti- 


© There is a learned and curious account, (1 Inſt. 80. b. $1.2, 
33th ed. n. 1.) how bigamiſts, convicted of a clergyable of, 
fence, came to be excluded from the benefit of clergy, which 
i: referred to the papal interpretation of ſome texts of ſcripture, 
and in particular to a conſtitution of the council of Lyons. (See 
aiſo Staundf. 134, 5.) It may be added, as a further mark, 
perhaps, of the odiouſneſs of bigamy, among the very early 
inhabitants of this iſland, that, by tae cuſtom of Gavelkind, 
which was very extenſive, and is ſuppoſed to be a relique of the 
antient Britons, (1 Inſt. 175. b.) a ſecond marriage incurred a 
forfeiture of dower. (1 Inſt. 33. b.) 

Gibſ. cod. t. xx11. c. 4+ 
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nuation of the marriage, yet one of the parties 
marrying again does not incur the penalties of 
this law, altho ſuch ſecond marriage 1s indeed 
unlawful. 


The reſtraints hitherto mentioned have 
their foundation in nature and reaſon, I 
ſhall not preſume to dogmatiſe on thoſe con- 
tained in the © marriage act, 26 G. II. c. 33. 
That ſtatute is chiefly calculated to prevent 
the clandeſtine marriages of minors without 
the conſent of their parents or guardians; 
which is prohibited, where either party is 
under the age of twenty-one years, by the 
hundredth canon of thoſe made in 1603; 
and which, by the rcformatio rom, rendered 
the nuptials void. With this view then the 
ſtatute enacts*®, among other proviſions, that 
the ceremony ſhall be ſolemniſed in no other 
place than a public church, or chapel, obere 
Cents have been uſually pub/iſted except by 

ſpecial 


e See 1 Purn. & Eaſt 9, ioo. 

Gibſ. cod. t. xxii. c. 3. 1 8 8. 

An extremely hard caſe arcſe on this clauſe, the parties 
being married in a new chapel, erected ſince the act. The mar- 
ringe was holden invalid. A Qatute, however, was immediately 
rcd for confirming marriage in ſuch new churches and cha- 


pe!s, 
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ſpecial diſpenſation from the archbiſhop of 
Canterbury. Marriages celebrated in diſ- 
obedience to theſe proviſions, are declared 
null and void to all intents and purpoſes 
whatſoever. It is indeed expreſsly provided, 
that it ſhall not be neceſſary to prove, that 
the uſual place of abode of one of the parties 
was in the pariſh or chapelry where the 
marriage was ſolemniſed, whether by banns 
or licence, nor ſhall any evidence be admitted 
to contradict this fact. Another paragraph 
in this law may poſſibly occaſion very pi- 
tiable conſequences, namely, that by which 
all marriages ſolemniſcd by licence, where 
either party, not being a widower or widow, is 
a minor, and without the conſent of parents or 
guardians, are allo made null and void; and 
this * has been adjudged to comprehend mar- 
riages of illegitimate perfons under the age of 
twenty-one years. 


Such are the reſtrictions and vitiating cir- 
cumſtances ordained by general late, wich, 


pels, with a retroſpect, but including the time to come only up 
to the 1ſt of Auguſt 1781. (St. 21 G. III. c. 53. Dougl. 659 
— C61. n. 1.) | 
19 It. * Burr. ſcttl. ca. 426. 
11 Dorn. & Zaſt 96 &c. 


being 
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being antecedent to a marriage, fruſtrate its 
validity. 


But it may not be improper to embrace 
this opportunity of briefly mentioning thoſe 
poſitive and arbitrary reſtraints which ſome- 
times are found in deeds and deviſes, and do 
not indeed nullify a marriage contracted con- 
trary thereto, as to marry with the conſent of 
guardians, or ſome perſon of the ſame name 
with the teſtator. If a teſtator, in caſe of 
noncompliance with his dictates, deviſes the 
intended legacy over to another object of his 
bounty, then it may be ſued for in a court 
of equity, as forfeited by the firſt legatce. 
Yet, ® even under theſe circumſtances, there 
has been ſeen a reluctance and unwillingneſs 
in judges to exact the forfeiture, conſidering 
the reſtraint as in ferrorem, or virtually com- 


plied with, or diſpenſed with by the impoſſi- 


m Ca. temp. Tal. 212. 2 Wms. 528. 531. 

" 2 Wms. 626. 3 Wms. 65. 233. 2 Ark. 16 &c. 184, 5, 
261 Kc. 3 Atk. 364 &c.: and where alſo the reſtraint was on 
marrying without conſent or approbation, a ſubſequent appro- 
bation ſaved the bequeſt : (Ambl. 256 &c.) and where a mo- 
ther capriciouſly diſſeated from a marriage, ſhe had before en- 
couraged, this was holden no foriciture : (Ambl. 263, 4 &c.) 
and ſee Ambl. 652, 3, where marrying with conſent was con- 
fined to the age of twenty-one, 


bility 
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bility of compliance. But* where the marriage 
with conſent of truſtees is clearly a condition 
precedent for the veſting of a ſecond or larger 
portion to a legatee otherwiſe provided for by 
the ſame will, ſuch condition muſt be per- 
formed. And a diſtinction appears in the 
books, depending either on the form of de- 
viſing, or the ſubject of the deviſe, or both, 
where in each inſtance it is ſought td reſtrain 
a ſecond marriage —A deviſe ” of land during 
widowhood is not conſidered as a condition 
incurring a forfeiture, but as a limitation of 
real eſtate, and the next taker may compel 


* 1 Wms. 284. Com. rep. 726 Ke. 2 Bro. 431—489. 

P 2 Atk. 393. 3 Atk. 260. 2 Vez. 265.—— The caſe in 
2 Ver, 26g, 270, appears by the regiſter's book to have been a 
deviſe to the teſtator's wife of the reſidue of real and perſonal 
eſtate, with a power of diſpoſing among the children; and if 
ſhe married again, or died without diſpoſing, then a houſe in 
Burlington ſtreet to A. her executors &c. and a houſe in Noel 
ſtreet to B. her executors &c. So that it does not appear whe- 
tier there was any freehold property. The bill charged a ſe- 
cond, clandeſtine marriage. No demurrer was put in to the diſ- 
covery, but an iſſue was directed to try, whether ſuch deviſee 
was married again at a particular time; with liberty to indorſe in 
the poſtea on the record the real date of ſuch fact, if it had 
really taken place, 

4 I apprehend, a deviſe during widowhocd would be a valid 
reſtraint againſt a ſecond marriage, without A deviſe over, the 
eſtate being on ſuch event deſcendible to the heir at law. But 
many doubts might ariſe as to general reſtraints againit marriage, 
by deviſes to bachelors and ſpinſters. {dro guerre, 

ſuch 


430 Of the laws reſpecting the LECT. 16. 


ſuch prior deviſee todiſcover a ſecond marriage, 
But moſt of the authorities are contrary, as 
to perſonal property, ſo forfeitable, and which 
would otherwiſe be abſolutely in the legatee : 
partly perhaps, as I have juſt intimated, from 
diſcouraging conditional limitations of perſonal 
effects. | 


When a marriage is duly contracted and 
ſolemniſed between perſons of the reſpective 
ages above ſpecified, it cannot, properly 
ſpeaking, be diflolved by any court or proceſs, 
known to our laws, except the authority of 
parliament. For a divorce @ menſa et toro 
does not vacate the conjugal union ; and nei- 
ther party is thereby at liberty to marry 
again: and as to a divorce @ vincul9 matrimo- 
nii, that is not properly a diſſolution of a real 
marriage, but a judicial declaration, that no 


juſtæ nuptiæ, no real or lawtul marriage, ever 
ſubſiſted. 


The * reaſon why the ſpiritual court will 
not be allowed to pronounce ſentence of di- 


r 2 Chanc. rep. 36. (3d ed.) 2 Atk. 392, 3. 3 Ark. 260. 
Mitf. 160; (ad ed.) but ſee 2 Vez. 265. 
* Mo. 683. 1 Inſt. 235. a. 1 R. A. 341. 
1 R. A. 360. Sal. 121. 
| | VOrce 
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vorce after the death of either of the partics, 
is, that it proceeds pro ſalute anime, and 
ſuch poſthumous adjudication comes too late 
to have any other effect than baſtardiſing the 
iſſue. Perhaps the reaſonableneſs or conſiſt- 
ency of this doctrine is not quite ſo manifeſt 
as its humanity. For * the ecclgſiaſtical 
judge has been allowed to proceed to pu- 
niſh the ſurvivor for the paſt inceſtuous co- 
habitation. 


That“ no ſentence of divorce ſhall be pro- 
nounced on a party's confeſſion ſeems a ſalu- 
tary proviſion of the canon law: and this was 
a caution particularly requiſite in caſes of 
adultery, which“ antiently was thought a 
ſufficient cauſe for declaring the marriage 
null, contrary to the diſtinction which has 
fince prevailed. For now the eccleſiaſtical 
courts, which * are the ordinary tribunal in 
matrimonial cauſes, can divorce @ men/a et 
toro only, for any cauſe whatſoever feu. 
to the marriage ; and where they decree a di- 
vorce @ vinculs matrimonii, it muſt be for a 
reaſon which preceded and rendered the con- 


v 2 Sal. 548. * Burn, eccl. law, t. marriage, g xi. 
Y 3 Sal. 138. *St. 25 H. VIII. c. 22.4 5. 


* 


tract 
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tract invalid from the beginning. But the 
legiſlature, uncircumſcribed in its powers, has 
frequently, for a cauſe ſubſequent to the eſ- 
pouſals, namely adultery, wholly diſſolved the 


conjugal engagement. 


Althp, as hath been before obſerved, a dis 
rect ſentence of divorce cannot be pronoun- 
ced after the death of either of the parties, 
yet the lawfulneſs of a marriage may be in- 
quired of for a collateral purpoſe, affecting the 
ſurvivor, as a widow claiming dower. This 
matter, according to Dr: * Godolphin, was 
at firſt tried in the temporal courts, and was 
afterwards, by the conceſſion of princes, ſub- 
mitted to the ſpiritual juriſdiction. A * writ 
is to be directed to the dioceſan biſhop out of 
one of the ſuperior courts, who, after inquiry 
had, certifies, that the parties were, or were 
not, accoupled in lawful matrimony. But 
this is ſeldom practiſed, and never except 
when the litigants are at iſſue upon the point, 
that is, when it is directly affirmed by the 
one, and denied by the other, upon the re- 
card. Collaterally on many occaſions, queſ- 


® Repert. can. 489, (3d. ed.) Þ x Inſt; 134. 41 
| tions 


>. 
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tions of the fact and validity of marriages may 
be agitated in the temporal courts. In ge- 
neral, common reputation, and cohabitation 
as ma} and wife, or the acknowledgment of 
the parties, may be admitted as evidence. An 
action for adultery * is the only civil caſe in 
which it is neceſſary to ſhew ſtricter confir- 
mation of an actual marriage, as by a copy of 
the regiſter, accompanied with proof of the 
identity of the perſons. A jury alſo are the 
proper judges of the fact of a marriage denied 
by an anſwer in chancery, and always lean to 
ſupport the proof of it, in favor of a juſt 
creditor, ſuing for a debt contracted during 
cohabitation. The fact of a marriage may 
alſo be eſtabliſhed * by the ſentence of a fo- 
reign court, having competent juriſdiction, 
in a ſuit properly inſtituted there ; and this, 


© Comb. 202. Cowp. 232, 3. 

4 Dougl. 17 1—175,——But among ſome diſſenters, mar- 
riages are not regiſtered ; in which caſe other proof, (as by wit - 
neſſes preſent) muſt be admitted; and as to proof of the iden- 
tity, whatever is ſufficient to ſatisfy a jury, is good evidence, 
tho the miniſter and ſubſcribing witneſſes are not examined. 
(Ibid.) Subſcribing witneſſes are only neceſſary, where an ori- 
ginal inſtrument itſelf muſt be produced. (Ibid.) There is no 
doubt, but that huſband and wife may prove their own marriage 
on a queſtion of ſettlement of paupers. (2 Durn. & Ealt 
267.) 

* 2 Vez. 270, f i Vez. 159. 


Ft generally 


434 Of the laws reſpecting the LECT. 16. 


generally ſpeaking, is concluſive by the law 
of nations ; for otherwiſe the rights of man- 
kind would be very precarious and uncertain. 
It is for the moſt part incumbent on#thoſe 
who would impeach a reputed marriage, to 
ſhew wherein its irregularity conſiſts ; as for 
example, by proving that it was ſolemniſed 
by a mere layman. The abſolute nullity of 
a marriage may be made appear and decided 
upon, in the temporal courts, at leaſt two 
ways, namely, by proving that it was con- 
_ tracted while one of the parties had a former 
huſband or wife living, or that it had ſuch 
defect as hath been obſerved to render it 
wholly void by the before mentioned ſtatute 
of George the ſecond, 


© Burr, ſet. ca. 232. 1 Sal. 119, 120.— The marriage 
act (F 1.) injoins a general conformity to the rubric concern- 
ing the publication of banns, and the ſolemniſation of matrimo- 
ny, but does not ſpecify any conſequence of departing from the 
rites of the church of England. The act does not extend to 
quakers and Jews, where both parties are of thoſe perſuaſions 
reſpeQively. (4 18.) Marriages celebrated by Romiſh prieſts 
are valid. (Burn. eccl. law, t. marriage, 5 5.) And as to 
marriages in countries and places where no regular clergyman 
can be found, it ſeems, the ſolemn conſent of the parties muſt 
avail, marriage being a contract recogniſed by the natural and 
divine law, and civil inſtitutions . effect only, where they 
are eſtabliſhed. 


I now 
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I now proceed to conſider the legal conſe- 
quences of the matrimonial union. 


A huſband and wife are fo far conſidered as 
one perſon, that by the marriage, where no 
poſitive ſettlement is made or agreed upon, 
he becomes ſeiſed of her landed freeholds and 
inheritances, tho ſuch ſeiſin determines by her 
death, unleſs where he is intitled to be tenant 
by the curteſy. But during the coverture, if 
it is an eſtate in fee, it muſt be pleaded, 
that the huſband and wife, in right of the 
wife, were ſeiſed in fee, not of freehold mere- 
ly. A* widow, however, in contemplation 
of a ſecond marriage, may ſettle her eſtate on 
truſtees, to her own uſe; and ſuch ſettle- 
ment, tho concealed from the ſecond huſband, 
is not, of neceſſity or in its nature, void, as a 
fraud on the marital rights. 


> Douyl. 329, 330. 2 

12 Bro. 345—351.— By the reaſoning in this adjudica- 
tion, it may be inferred, that a like ſettlement of her eſtate by 
a ſpinſter, before marriage, may poſſibly be effectual; but, in 
the inſtance referred to, very extraordinary circumſtances con- 
curred ; and ſurely ſuch clandeſtine deeds deſerve diſcourage- 
ment, «6; aliud attum, aliud fimulatam, preſumptively at leaſt. 
It was determined on a very nice ground, for it ſeems admitted, 
that if it be expreſsly holden out that there is no ſettlement, it is 
@ fraud. 


Ff2 Another 
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Another reſult of this union is, that at * the 
common law neither of them can grant or 
Jimit to che other any eſtate or intereſt in 
poſſoſſion, reverſion, or remainder, nor enter 
into any covenant or contract with the other. 
But a huſband may covenant with truſtees, 
to ſtand ſeiſed, or make a feoffment, or ſur- 
render“ a copyhold, to and for his wife's uſe 
and benefit. He * may alſo give lands to her 
by deviſe. But a * deviſe of lands by a feme 
covert, (which is the legal phraſe for a mar- 
ried woman) is merely void, conſidered as a 
will, tho it may be valid as an appointment 
under a power for that purpoſe, as will be 
mentioned hereafter. So alfo is her deed ; 
and * in an action on a bond acknowledged 
by a wife, the detendant may plead ** non / 
factum, that it is not her deed, and give the 
coverture in evidence; for the inſtrument is 
merely void. On the other hand, a * bond 75 


* For ſuch grant may be good by ſpecial cuſtom. (Fitzb. 
t. preſcription, 61. Bro. t. cuſtom, 56.) 1 Inſt. 3. a. 112. a. 
1 Vern. 385. 4 Co. 29. 1 Wms. 441. 1 Ack. 72. 2 Ver. 
669. | 

i 1 Inſt. 112. a. m 4 Co. 29. a. 

„Lit. $ 168, * St. 34&35 H. VIII. c. 5.4 14- 

P 4 Ld. Raym. 313. Burr. 1805. 

1 Sec Bro. t. obligation, pl. 36. & t. teſtament & wolunt, 
Pl. 9. N 
a ſeme 
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a feme covert ſingly is good. But if the 
huſband and wife jointly levy a fine or ſuffer 


a recovery, theſe acts will effectually bind the 


eſtate. And if * ſhe levies a fine alone of her 
eſtate, it will be a bar, unleſs the huſband 
avoids it during the coverture. But no act 
of the huſband alone ſhall alien the wife's 
inheritance, being protected by a * ſtatute of 
Henry the eighth; which ſame law pre- 
ſcribes alſo what leaſes made by them jointly, 
or by the huſband alone, ſhall be valid and 


concluſive, 


In reſpect to mere perſonal property, all the 
wite's eſtate of this kind, poſſeſſed by her be- 
fore marriage, or coming to her afterwards, 
and not limited to her ſeparate uſe, regularly 
and of courſe belongs to the huſband, in ſo 
much that if * ſhe indorſes a promiſory note 
payable to her, it is of no avail. But perſon- 
al property may be, and often is, ſettled to 
her ſeparate uſe. And if it comes to her after 
marriage, as it ſeldom can be obtained by the 
huſband without the aid of a court of equity, 


r Plo. 514. 1 R. A. 346. 
e 32H. VIII. c. 28. 5 6. 9 61.8, . 7 = Str. 516, 


Ex that 
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that court will require her conſent. But her 
7 conſent may be given and acted upon, where 
ſhe is not perſonally amenable, being reſident 
abroad. 


If a wife be left executrix, with a power 
of ſelling the real eſtate of her huſband the 
teſtator, ſhe may, according to ſir Edward 
Coke, ſell it to a ſecond huſband, But if 
the creditors, or others intereſted in the ef- 
fects of the prior huſband, were diflatisfied 
with the conditions of ſuch fale, it would 
moſt probably be ſet afide in a court of equi- 
ty on the forcible preſumption of fraud and an 
inadequate price, 


A wife, however, may bequeath the whole 
or part of her perſonal property in ſeveral in- 
ſtances: all which are properly exceptions 
out of the general rule to the contrary. Firſt, 
this * may virtually be accompliſhed, if the 
huſband covenants to that effect before mar- 
riage, or afterwards enters into a bond, con- 


1 2 Bro. 663, 4. 
* 1 Inſt. 112. a.; ſee n. 6. ibid. (13th ed.) 


1 Cro. 27. 3 Cro. 219. 376. 597. Bro. t. tftament & 
wolunt, pl. g. 


ditioned 
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ditioned to grant his wife that permiſſion. 
For altho it is generally ſaid, that an agree- 
ment made before marriage, which is to have 
execution during the coverture, is extinguiſh- 
ed, yet the performance of marriage articles is 
conſtantly decreed in courts of equity after 
the marriage has taken effect, which is © no 
waiver of them, whether they were entered 
into with or without the intervention of any 
third party or truſtee; and if no ſettlement 
purſuant thereto be made in the huſband's 
life time, the wife may have the benefit of 
them after his deceaſe. So alſo a wife may 
diſpoſe by will of the ſavings ſhe has made 
out of a ſeparate maintenance. She has the 
like power over * perſonal property, or the 
ſavings out of a real eſtate, deviſed or be- 
queathed to her ſeparate uſe, even without 


» x Chanc, ca. 118. © 2 Vent. 343. 

41 Chanc, ca, 118. 2 Vez. 191. 

f This was formerly doubted ; (z Wms. 125, 6.) but has 
been long ſettled. (2 Wms. 316 &c.) As to words ſufficient 
to give a ſeparate eſtate to the wife, the maſter of the rolls held, 
in Lee againſt Priaulx, (1 Dec. 1791.) that directing her re- 
ceipt to be a ſufficient diſcharge, (tho the like expreſſions were 
annexed to a legacy bequeathed to a widow) might have that 
effect. But in the ſame caſe his honor declared, that Darley 
againſt Darley (3 Atk. 399, 400.) according to which, an eſtate 
deviſed to a huſband, for the livelihood of the wife, inures to 
her ſeparate uſe, was much miſreported; as he proved from 


che regiſter's book. 
yy Ff 4 the 
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the intervention of truſtees. For ſhe may, 
out of ſuch funds, lend moneys to her huſband, 
and be admitted as a creditor, intitled to a diſ- 
tributive ſhare of his effects, if he prove in- 
ſolvent, under a commiſhon of bankruptcy. 
And if a © wife, having ſuch a ſeparate eſtate, 
borrows money, and gives an inſtrument for 
the lender's ſecurity, purporting to be her 
bond, this will give a foundation to demand 
the loan out of ſuch eſtate, ſhe being as to 
that conſidered as a feme ſole. So if ſhe gives 


a bond jointly with her huſband, it will bind 


her ſeparate property. 


It has alſo been determined, that where a 
bond (being one of thoſe entered into by the 
Eaſt India company) was bequeathed to a 
married woman to her ſole and ſeparate uſe, 
this veſted the whole and abſolute property 
in her, in the contemplation of a court of 
equity, as much as if there had been the in- 
tervention of truſtees ; accordingly, ſhe having 
lived ſeparate from her huſband, and diſpoſed 
of it for lodging and neceſſaries, ſuch diſpoſi- 


r 2 Vez. 193. w 3 Bro. 16 &c. Bunb. 187, 8. 


tion 
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tion was holden valid againſt his claim after 
her deceaſe. The court faid, it would have 
made no difference if he had taken out admi- 
niſtration : and that there were many inſtan- 
ces, where a huſband has been decreed to 
ſtand as a truſtee for the ſeparate uſe of his 
wife.— But, in general, this latitude of allow- 
ing a wife a diſtin property and intereſt” 
from her huſband appears an innovation and 
refinement on our old law, not * much, per- 
haps, for the advancement of morality. 


Another inſtance, in which a wife might 
diſpofe of her perſonal effects by will, hap- 
pened, where her huſband was baniſhed for 
life by act of parliament ; in which caſe, in- 
deed, it was faid, ſhe might in all things act 


* Such ſeem to have been the prevailing ſentiments of the 
court in a cauſe much debated; (1 Sid. 109.) and it is ſaid, 
(ibid, 122.) to have been determined, that if a married woman 
loſes at cards, her huſband may maintain an action of trover 
to recover back the money. Any ſuit of this kind in our days 
would at leaſt be thought extremely anpolite, and of the plaintiff 
might be ſaid, in the language of another licentious age, 

Ruſticus eft nimium,-— 
Et notos mores non /atis urbis habet. 
Ov. amor. |. iii. el. 4. 


1 2 Vern. 104, 5. v. Cooke's bankrupt laws, 2230, 
3 Wms. 37 &c, & n. C. 


as 
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as a feme ſole —Altho “ bequeſts by married 
women operate rather by way of appointment. 
than of ſtrict and regular wills; yet, to determine 
whether they were actually made, belongs ex- 
cluſively to the ecclefiaſtical juriſdiction. If, 
however, the right of making them comes 
in queſtion, the ſpiritual judge ſhall not de- 
cide that, but the king's bench will grant a 
prohibition. 


Farther obſervations concerning the effects 
of marriage on the real and perſonal property 
of the huſband and wife, will neceſſarily be 
introduced in the ſecond part of this courſe of 
lectures. 


Another conſequence of the matrimonial 
union is the reſtraint of a huſband and wife 
from being witneſſes for or againſt each 
other: but of this matter I ſhall treat in 
my diſquiſitions on parol evidence. 


m Burr, 432, 3; and they muſt be proved there before 
they can be ſued upon in a court of law or equity, (Dougl. 


707—709.) 
» Led, LI. 


' As 
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As to litigations of the civil kind, both 
in law and equity, the general rule is, that 
where a wife is made defendant, the huſhand 
alſo muſt be a party: and where * they are 
jointly ſued, ſhe cannot be * arreſted with- 


out her huſband, tho the writ, as to the huſ- 
band, is returned non eff inventus.” There 
* are, however, excepted caſes, in which the 
wife may be ſued alone, as on a promiſory 
note given by her, the huſband having been 
tranſported, and the time unexpired. It ſeems 
alſo a wife is rendered ſolely reſponſible ta 
creditors by a divorce @ menſ@ et toro, of which 
alimony is a conſequent. For in a * caſe, ap- 
parently leſs ſtrong, of a voluntary parting and 
ſeparate maintenance, it has been lately adjud- 


o 1 Durnf. & Eaſt 486, 7. | 

P 2 Black. 1197, 8. 1 Durnf.'& Eaſt6, 7. 2 Vern 104, 5. 
et a ſpecial act of parliament was formerly paſſed to en- 
able the ducheſs of Exeter to a& as a feme ſole, during the life 
of her huſband, who was attainted ; (1 Inſt.133. a. 13th ed. n. 4.) 
which ſeems ſuperfluous, even as the law was then underſtood. 
(Moor 851 and the caſes cited there; and 1 Inſt. 133. a. & n. 3. 
23th ed.)——As to a wife's being a ſole plaintiff, it is ſaid, 
(ibid. n. 4.) that ſhe may have a writ of deceit againſt her huſ- 
band, who levies a fine in her name, citing M. 9 & 10 E. I; 
but this, I apprehend, cannot now be made a poſſible exception 
to what I have aſſerted, (lect. VI.) that ſuch actions are invaria- 
bly diſallowed. 


2 ged, 
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ged, that ſhe'might contract and be ſued as a 
feme ſole; that ſhe would continue liable, 
tho ſhe ſhould alien or exhauſt the whole of 
ſuch diſtin& fund ; that the huſband was not 
liable even for neceſſaries; and that a ſecond 
huſband was accountable for debts contracted 
during the ſtate of ſeparation from the former. 
A wife's liability of being ſued alone, infers 
her capacity of being ſole plaintiff” againſt 
thoſe with whom ſhe may contract. 


Where * the huſband brings any action, 
rea], perſonal, or mixed, in his wife's right, 
ſhe muſt, generally, be joined on the record. 
The ſame * is uſually done, where the wrong 
complained of is perſonally injurious to her, 
as if ſhe be aſſaulted and beaten, falſely (that 
is, unlawſully) impriſoned, actionably ſlan- 
dered, or maliciouſly indicted. But in ſome 
of theſe caſes, if the huſband alleges particu- 
lar damage to have accrued to himſelf, he 
may maintain the action alone. He may 


1 Bac. abr. 308. 

* x Bul. 21. 1 R. A. 347. Sal. 111. Bunb. 277. 

el. 89. I Sal. 119. W. Jon. 440. 

2 Cro. 77. 205, Lit. 13. 2 Mod. 217. 1 Vern. 396. 
tr. "EIT 


cither 
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either ſue alone, or join his wife, where ſhe 
is the meritorious cauſe of the action, or 
where a bond or indenture of covenant is 
made to them both, or to her alone before 
the coverture. But in an * action for the work 
and labour of the wife, where no expreſs pro- 
miſe of recompence is made to her, the huſ- 
band ought to ſue alone. For it reſts on the 
ſuppoſed promiſe of adequate compenſation, 
raiſed by implication of law, and that is fo 
raiſed and implied to the huſband. 


The huſband ” is ſubje& to debts contract- 
ed by his wife for neceſſaries, except ſhe 
elopes from him, or (as is aforeſaid) has a ſe- 
parate maintenance, and then he is not 


chargeable. But if the * huſband without 


cauſe diſcards his wife, he will be liable to 


pay for neceſſaries provided for her. For he 
is bound to maintain her: if they are in an 
indigent ſtate, and to be relieved as paupers 
by the pariſh, her laſt legal ſettlement (as we 
have formerly ſeen} is always that of her huſ- 
band. A huſband is alſo * liable in an action 


* x Sal. 114. Str. 647. 706. 875. 1122. 


of 


Str. 1214. * 1 Inſt, 351. b. 
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of trover or detinue for goods in his wife's 
poſſeſſion, being the property of others, be- 
fore marriage : and * he may be ſued for 
rent, which accrued due from her, antecedent 
to the coverture. But after her deceafe he 
is not liable to debts which were contracted 
by her, while ſhe was ſingle, tho he might“ 
have been ſued for them in her life time. 
For in theſe caſes no credit was given to the 
huſband or his eſtate at the time of contract- 
ing the debt. If on the other hand a woman 
perſonally contracts debts during the cover- 
ture, and then the huſband dies, in this caſe, 
credit having been given to him, it ſeems, the 
creditor ought to ſue his perſonal repreſenta- 
tive (when ſhe does not happen to be ſo) ra- 
ther than the widow, or a ſecond huſband, 
if ſhe marries again. 


Laſtly, as * to crimes and miſdemeanors, 
the laws have always been very merciful in 


b 1 Inft. 55. b. Bro. mod. intr. 162. 175. (ed. 1674-) 

©1R. A. 351. 

4 3 Mod. 186.— In like manner, no debts due to her dum 
ſola, ſhall go to the huſband by the intermarriage, if unrecover- 
ed in her life time. (Ibid.) 

* 1 Hawk. 2. 


regard 
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regard to femes covert; for they are not 
amenable to puniſhment for a bare theft, 
committed under the coercion or in the 
company of their huſbands ; neither ſhall 
they be deemed acceſſory, for receiving their 
huſbands, who have been guilty of a felony ; 
tho it is ſaid *, that men become acceſſories by 
receiving their guilty wives; which latter 
doctrine appears very rigorous, involving an 
embarraſſing repugnance between a moral and 
a civil duty *. 


5 1 Hawk. 2. 

t I mean more peculiarly of the civil kind. For a com- 
pliance with civil inſtitutions (not being mala iz ſe) is alſo at 
the ſame time a moral and religious duty. Therefore I was ne- 
ver ſatisfied with fir William Blackſtone's manner of treating 
the queſtion, whether human laws bind the conſcience. (1 Black. 
comm. 57, 58. Elem. jur. 23, 24 32.) 


448 Of perſons, as conſidered by the LECT. 17. 


LECTURE. AVIL 


Of perſons, as conſidered by the lau, in other 


domeſtic relations, 


II. AVING in the laſt lecture treat- 

ed of the matrimonial connection, 
with reſpect to the contracting of it, and the 
legal conſequences of that union, the next 
great domeſtic relation to be mentioned is 
that of parent and child: in regard to which, 
tho our civil inſtitutions have not raiſed pa- 
ternal power ſo high as it ſtood at Rome, 
where the patria poteſtas was one of the diſ- 
tinguiſhing marks of citizenſhip, vet they 
have not, our laws, I ſay, have not been re- 
miſs in inforcing thoſe reciprocal rights and 
duties, which reaſon dictates, and the divine 
law commands. 


* Proprium civium Romanorum. (Inſt. I. i. t. 9. f 2.) 
For, 


LECT. 17. law, in other domeſtic relations. 449 


For, firſt, parents and children are /egally 
bound to provide relief for each other. The 
mother and reputed father are compellable 
alſo to contribute to the neceſſary mainte- 
nance and ſupport of their ſpurious iſſue. On 
the other hand, it is deciſively laid down by 
fir William Blackitone®*, that an illegitimate 
child is not, by our law, under the neceſſity 
of providing for the ſuppoſed father, but no 
authority is cited, and no notice taken, whe- 
ther ſuch offspring may be judicially ordered 
to relieve its indigent mother. In the fame 
chapter, the civil law is juſtly condemned as 
neither conſonant to nature nor reaſon, when*® 
it denied maintenance to baſtards born under 
certain atrocious circumſtances, But the un- 
reaſonableneſs did not ſtop here; for altho 
children by an inceſtuous marriage were not 
to be maintained by their guilty father, yet, 
according to the novels, a father, who had 
contracted an inceſtuous marriage, was to be 
maintained by his innocent children: which 
inconſiſtency is remarked by a zealous * ad- 
mirer of the Roman inſtitutions; who adds, 


that, by the canon law, alimony is due even 


» r Black, comm. 454- © Nov. LXXXIX. c. 15. 
4 A;l. civ. laws b. u. t. 7. f 
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to children of this kind from their parents ; 
and that this latter rule was followed by all 
conſiſtorial juriſdictions, 


But let us return to the relation of parents 
and their legitimate offspring according to 
the legal policy of our own country. 


They may juſtify an aſſault in defence of 
each other's perſons ; and © may maintain and 


abet each other's ſuits and litigations; which 


cannot be done by a ſtranger without the 
legal imputation of ſome degree of crimi- 


nality. 


In what manner the real and perſonal 
eſtates of parents and children are diſpoſed 
of by the law at their death, belongs to the 
ſecond part of this courſe of lectures. But 
I ſhall here obſerve, that as, on the one 
hand, the laws of this country do not, like 
thoſe of Rome, lay any reſtraint on a father's 
power of diſinheriting his children, ſo, on the 
other, ſuch diſtinct property, as his offspring 


* 2 Inſt, 564, 
may 
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may be intitled to, is intirely their own. A 
father is by law accountable for the rents 
and profits, which he has received of his ſon's 
real eſtate, however ungracious it might be 
in moſt caſes ſtrictly to inforce this right. 
And if a legacy is bequeathed to an infant, 
payment thereof to his father is not ſuffi- 
cient or available, and the executor may be 
compelled to pay it over again. But it i 
agreed, that a father is intitled to the advan- 
tages and profits accruing from the perſonal 
labor of his children, while they live with __ — 
ee. 


are maintained by him. A. — 
PO Fri re . £3 2 
ee... PE Abb 


e, x. | 
As to actions brought in their right or on — a” | 
their account, there are few, which he can FL muy wy il 
* 


maintain. Thus, he * cannot ſue for an aſ- £5 

fault and battery committed on his ſon, but 

the ſon only muſt be the plaintiff, But if 

the father can allege and prove, that his ſon 

was alſo his ſervant, and that by reaſon of 

the outrage he loſt the profits of his labor, * / 
ſervitium amiſit, the action would be I Ef * 
tainable. And in like manner it ſeems juſt, 


ö 


f 1 Wms. 285, 6. (4th ed.) 1 Eq. ca. abr. 300, 1. 
2 Atk. 81. 
© Burr, 1878. * x Cro. 55. 
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that a father might ſue for the abduttton of 
any of his children, as well as of the heir, 
upon the ſuggeſtion and proof, that by means 
thereof ſervitium amijit ; or indeed, without 
that harſher allegation, it is but reaſonable, 
that he might bring ſuch action, in reſpect to 
the comfort and delight he has in them, his 
anxiety for their loſs, and his intereſt in their 
education: which conſiderations could hard- 
ly be recompenſed by pecuniary damages. 


As to the father's power of moderate correc- 


According to Glanvile J. (1 Cro. 770.) tho the reſt of the 
court at firſt were cf a different opinion; but they ſo far ac- 
quieſced with his rea{pns, that the matter was adjourned ; there 
was alſo an objection in point of form; and the affair was end- 
ed by arbitrament. (Ibid. & 771.) Theſe reaſons perhaps 
imply, that the children are not yet of adult years, or at leaſt 
are ſtronger in that caſe. But it has been determined, (2 Durn. 
& Eaſt 166 &c.) that a father may maintain an action for de- 
bauching his daughter, er gqucd ſerwitium amiſit, tho ſhe be 
above the age of twenty-one years, where acts of lervice are 
proved. A ſimilar action was of late brought by an aunt, for 
aſſaulting and beating her niece, who lived with her as a ſer- 
vant, per guod jervitium amiſit, In moving for a new trial it 
ſeems to have been debated, whether the jury might conſider 
the damages the niece herſelf had ſuſtained, who had been de- 
flowered and otherwiſe ill- treated. From the manner in which 
the rule was drawn up, I look upon this matter as compromiſed, 
rather than eſtabliſhing any rule of law. (2 Durn. & Eaſt 4, 
5.) It would be difficult to maintain that A. can ſupport an 
action for damages done to B. (See 1 Cro. 770, 1. Glanvile 
J's obſervations on the caſe cited, of Roſs againſt Parret.) 


tion 
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tion over his children, it is ſuch as reaſon and 
nature imply, not copied from the unlimited 
auſterity of the Roman inſtitutions, 


When children arrive at the age of majo- 
rity, the legal power of a father, ſays fir 
William Blackſtone ), ceaſes, and gives place 
to the empire of reaſon, Herein allo, then, 
our laws differ widely from thoſe of Rome, 
by which the power of the father ſeems 
to have determined, finally, only by his 
death, by his voluntary act of _——— 
or by the ſon's being created a patrician, not 
by advancement to great offices of ſtate, or 


even to the conſular dignity, 


III. Correſponding to the relation laſt 
treated of, and as a ſubſtitute thereto, when 


J 4 Black, comm. 453. 

* Inſt. I. i. t. 12.-—1f the father loft his citizenſhip, or be- 
came /ervus pane, and was afterwards reſtored by an imperial | 
pardon, the Patria poteftas was revived: ſo if he was taken pri- 
ſoner by enemies of the Roman ſtate, and recovered his freedom: 
and even tho iin emancipated the ſon's perſon, the 
father retained ſome ſort of dominion over his effects. (Ibid.) 

The reaſons of this are expreſſed in the characteriſtic ſtyle 
of Byzantine parade. —“ Sed ex conftitutione noſtra ſumma pa- 
triciatus dignitas illico, imperialivus codicillis praftitis, filium a 
patria foteſiate liberat. Quis enim patialury pairem quidem poſſe 
fer amancipationis modum foteftatis ſuæ nexibus filizm liberare : impte 
ratoriam autem ccſſitudi em non valere cum, guem ibi patrem elegits 
ab aliena eximere poteſlate?ꝰ (Ibid.) 
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its rights and its duties are interrupted by 
the father's death, is that of guardian and 
ward. 


The oppreſſions of guardians in chivalry 
are abrogated with the feudal tenures. But 
occaſions ſtill occur for recalling to memory 
the laws, relative to guardianſhip in ſocage, 
which is now the general or ordinary tenure 
by which lands are holden. By the ſt. 28 
E. I. ſt. 1, it is declared, that if ſuch lands 
deſcend on the part of the mother, the near- 
eſt relation on the part of the father ſhall 
have the wardſhip of the heir. But“ even 
this early ſtatute is ſuppoſed to be only an 
affirmance of the antient common law: for 
the rule is laid down more copiouſly by 
Bracton ", who wrote before the paſſing of 
this act; *fir William Blackſtone quotes a 
ſimilar paſſage from Glanvile ; and Matthew 


m Gilb. 174. 

n ce Illis competit cuſtodia, ex parte quorum non agſcendit bæredi- 
tat, Oc. Et regulariter verum eft, quod nung uam remanebit aliquis, 
in cuſtodid alicujus de guo haberi poſit ſuſpicio, quod velit jus clamare 
in iſſã hegreditate, et unde ſi plures fint filiee et haredes, et tenere de- 
leant in ſocagio, nulla debet Me in alterius cuſtodia, ſed ſint in cuſtadid 


conſanguiueorum modo quo prædictun eft. „ (Brat. I. ii. c. 37. 
fol. 87. b. 88. a.) 


9 1 Black, comm, 461, 


Pariz 
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Paris * recites an ordinance of Henry the 
firſt, A. D. 1100, (not very clear or explicit 
indeed, and apparently referring to ſome prior 
conſtitution to the like effect) as to guardian- 
ſhip in ſocage. Hence Littleton * aſſerts ge- 
nerally, that the next kinſman, to whom the 
inheritance cannot deſcend in caſe of the 
ward's death, ſhall have the cuſtody of the 
lands of the heir until his age of fourteen 
years, as guardian in ſocage. Thus a half 
brother may be ſuch guardian, becauſe he 
cannot inherit. But * if lands deſcend to 
ſiſters in coparcenary, the eldeſt, being of full 
age, ſhall not be guardian in ſocage to the reſt. 
Affinity *, without conſanguinity, as of a ſtep- 
mother, will not avail. Of * thoſe in equal 
degree the eldeſt ſhall be preferred as guar- 
dian; and where lands deſcend from each 
parent, that relation ſhall be guardian of the 
heir, who, being in equal degree with any 


p « Si vero uxor cum liberis remanſerit, dotem ſuam et marita - 
gium habebit, dum corpus ſuum legitime ſervabit, et eam non dabo 
_ nifi ſecundum welle ſuum; et terre liberorum cuſtos fit, five uxor, 
five alius propinguior, gui juſtus efſe debet. (Mat. Par. 56. ed. 

1640.) 


44H 123, r Mo. 635. 1 Cro. 825. 
* BraQt loc. cit, t 1 Inſt. 88. a, Prec. Cha. 283. 


* 1 Inſt, 88. a, b, 
| Gg 4 other, 
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other, firſt aſſumes the cuſtody of him, but 
the guardianſhip of the eſtates ſhall ſeverally 
belong to thoſe relations, to whom they can- 


not reſpectively deſcend, 


Our law differs in this reſpe& from the 
rules of the civilians, and of all the foreign 
feudiſts. Their * principle is“ ubi ſucceſ- 
fronts emolumentum, ibi et tutelæ onus efſe debet.” 
The ſuperior wiſdom of the Engliſh inſtitu- 
tion, namely, that the heir ought not to be 
in the cuſtody of any perſon, to whom the 
ſucceſſion would immediately devolve, is 
boaſted of by Forteſcue and Coke, as fir 
William Blackſtone obſerves ?, and he ſeems 
to concur with them; tho others“ treat it as 
an unworthy ſuſpicion, and a relique of bar- 
barous times, | 


It may reaſonably be hoped and believ- 
ed, that ſuch proſpect of gain would rarely, 


* Gilb. 174. Y 1 Black. comm. 461, 2. 

* 2 Wms. 264. 9 Mod. 142. 3 Bro. ca. parl. 346: and- 
ſee a learned and maturely conſidered note, 1 Inſt. 88. b. 13th 
ed. n. 6. This rule of Engliſh law does by no means imply 
the neceſſity of removing a teſtamentary guardian, as a mother 
or other near relation, intruſted by the father, and who by the 
{ame will hath limited the next remainder to ſuch appointee, 


very 
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very rarely indeed, influence a guardian to 
wicked deſigns, or even to uſe leſs care on 
behalf of his ward, than he would otherwiſe 
exert. Still civil inſtitutions muſt proceed on 
indiſcriminate principles: they muſt admi- 
niſter no temptation, by which a proneneſs to 
depravity may be ſeduced; and that this 
might ſometimes happen, 1s ſufficient to juſ- 
tify the general circumſpection of our law: 
which is in this reſpe& conſonant to the law* 
of Scotland, 


CY 


Guardianſhip in ſocage laſts only till the 
heir is fourteen years of age, and he may then 
call the guardian to account; for. tho the 
ſtatute of Marleberge declares *, that this is 
to be done at the heir's Iauful age, and the 
writ on the occaſion ſpeaks of his u age, 
ſuch © expreſſions are to be underſtood accord- 
ing to the ſubject matter, and therefore here 
mean fourteen years. If * before the minor ar- 


a The heir of any ſocco-man ſhall be in the cuſtody or tutorie 
of the neareſt kinſman : ſo that if the heritage deſcends on the 
part of the father, the neareſt kinſman on the part of the mo- 
ther ſhall be guardian, and vice verſa; and the heir of any 
ſocco-man or perſon holding by blanch farmhall never be in 
cuſtody of any perſon, of whom ſuſpicion may ariſe, that he 
claims any title to the lands. (Skene's regiam mag. b. ii. 
b. 47+) | 
C. 17. I Inſt, 89, a. 4 Pl. 293, OW. 45, 46. 
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rives at that age the guardian dies, the guar- 
dianſhip ſhall not go toan executor, nor to the 
huſband of a deceaſed wife, but to the ward's 
next of kin; neither ſhall this office be for- 
feited by outlawry or attainder, 


During * the continuance of his power and 


truſt, the guardian has an intereſt and autho- 
rity in the eſtate : he receives the rents and 
profits for the heir's uſe, and may cut timber, 
bring an action of treſpaſs, hold manerial 
courts, and demiſe copyhold eſtates, in his 
own name. But! he cannot preſent to a va- 
cant benefice. The minor himſelf, who is 
ſeiſed of the advowſon, muſt exert that right, 
at a very tender age, before perhaps he is ca- 
pable of writing his name, without the aſſiſt- 
ance of ſome other hand to guide the pen: 
which, conſidering the nature of the tranſac- 
tion, ſeems hardly free from cenſurable ab- 
ſurdity. The reaſon aſſigned is, that the 


e PI. 294. 

f 2 Cro. 55. 88, 89. 2 R. A. 41: ſee Ambl. 370, 1. 
1 Bro. t. Garden & prochern amy, pl. 5. 

* 2R. A. 41. 

perhaps a better reaſon is, that a preſentation makes and 
proves a ſeiſin; (lect. XLIII.) and therefore the law required 
the heir perſonally to act: tho indeed it muſt be owned, that it 
was antiently holden, that a, preſentment by the guardian in the 
name of the heir, was a good title for the heir. (Wat. c. xjiii. 


prop. fin.) 
| guardian 
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guardian cannot bring any thing to account, 
for the value of the preſentation ; fince the 
law abhors ſimony. But this reaſon is not 


univerſally regarded, For tho a guardian, 


who diſpoſed of his ward in marriage, was 
accountable for the value of the marriage, 
that is, for what would be given for ſuch 
alliance ; yet * this did not hold, if the mar- 
riage was equal on both ſides: therefore in 
that caſe he might act, though he was to 


bring nothing to account, 


In reſpect to leaſes made by a guardian, 
it has been adjudged, that they are abſolutely 
yoid when the infant attains the age of ma- 
jority, if the term is then unexpired, without 
any a& done by him to defeat them. But, 
notwithſtanding the general expreſſion in the 
caſe alluded to, that © a guardian cannot 
make a leaſe,” it ſhould ſeem, that ſuch ' de- 


miſe, to continue during the minority, or any 


I Lit, $123. * 2 Will. 129. 135. 

12 R. A. 41. Pl. 293. 1 Leon. 158. 322. 4 Leon. 7. 
Ow. 45. Hutt. 105. & 3 Bac. abr. 407, 8; where the three 
laſt books are cited, and what is ſaid in Hutt. explained, and it 
is laid down, that a guardian for nurture can only leaſe at will; 
but I am ſpeaking of thoſe in ſocage, and ſuch as have equiva- 
lent authority. The title referred to in Bac. abr. is ſuppoſed to 
have been compiled by chief baron Gilbert. | 


2 ſhorter 


os wo 
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ſhorter term, muſt be valid, without reſort- 
ing to the lord chancellor's authority, and a 
reference to a maſter of the court. 


At“ common law, a father could not by 
will appoint a guardian for his child, in ex- 
cluſion of thoſe either in chivalry or ſocage. 
But now, by it. 12 C. II. c. 24.5 8, 9, fa- 
thers, even tho * minors, may, by deed or 
will, atteſted by two witneſſes, appoint guar- 
dians to their children, with the ſame autho- 
rity that guardians in ſocage have, and to 
continue till the wards attain the age of 
twenty-one years, or for a leſs period *. If, 
however, the father dies without having ſub- 
ſtituted any guardian of his own choice, ac- 
cording to the power given by the ſtatute, 


m Vay. 178. 180. Gilb. 176, 

a But if the perſon appcinted be within age, it ſeems he 
(like a guardian in ſocage) would be incapable of acting. 
(1 Inſt. 88. b.) 

»A father cannot exerciſe this power in reſpect to a natural 
child: but if in fact he makes ſuch nomination, the perſons men- 
tioned will be appointed guardians by the chancery, even without 
2 reference to a maſter of the court. (2 Bro. 583, 4) Nei- 
ther can a grandfather appoint a teſtamentary guardian for his 
grandſon, but he may leave him an eſtate on that condition, 
and if the father does not ſubmit to it, it will work a forfeiture, 
(Ambl. 306.) 


guardianſhip 
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guardianſhip in ſocage {till takes place. Such 
* teſtamentary guardian hath no different in- 
tereſt, nor is any other ways diſtinguiſhable 
from a guardian in ſocage, except as to the 
duration of the wardſhip: neither can he, any 
more than the latter, transfer the truſt perſo- 
nally repoſed in him by the teſtator to ano- 


ther. 


A teſtamentary guardian, like others, is 
removeable by the court of chancery. It has 
been * thought by a lord chancellor in Ire- 
land a ſufficient reaſon for taking away a 
teſtamentary guardianſhip from a mother, that 
ſhe was married to a ſecond huſband, ſhe being 
alſo deviſee in remainder of the real eſtate in caſe 
the infant wards all died without ifſue : but* 
ſuch order was reverſed on appeal to the lords 
of the Britiſh parliament. And agreeably 
to this ſentence of reverſal, lord chancellor 
Hardwicke * held, that children, after their 
father's death, have a natural right to be un- 
der their mother's care; and he made an or- 
der accordingly on a grandfather to deliver 


r Vau, 179 &c. 2 Wilſ. 129, 130. 429 Mod. 135. 
3 Bro, ca, parl. 341-349. 2 Atk. 15. 


them 


462 Of perſons, as conſidered by the LET. 17. 


them up to her, tho ſhe was married to a ſes 
cond huſband. It was ſaid in the caſe in Ire« 
land, that the civil law (which the teſtator in 
queſtion underſtood very well) ought to be 
the rule ; and that, by that law, if the mother 
of infants marry a ſecond huſband, the educa- 
tion of her children may be taken from her. 
But in the * book cited in the margin of the 
report, it is expreſsly laid down, that as the 
mother is capable of being tutoreſs, ſo the 
guardianſhip may be likewiſe committed to 
her ſecond huſband, father-in-law to the mi- 
nor: and this appears from various texts of 
the Roman inſtitutions. 


It is farther remarkable, that, altho with 
us a man may waive any kind of truſt before 
he has acted therein, a * perſon was compel- 
lable, by the Roman law, to diſcharge the of- 
fice of guardian, unleſs he could avail himſelf 
of one of the ſpecificd legitimate excuſes, 


The court of chancery exerciſes a diſcre- 
tionary and domeſtic ſpecies of authority, in 


t Domat vol. i. 270. 
4 D. I. i. t. 7.1. 32.4 1. Cod. I. v. t. 58.1. 3. & t. 6.1.2. 


* Domat b. ii. t. 1. f 1. paragr. 11. & b. ii. t. 1. 5 7. 
Inſt. I. i. t. 25. | 


reſpect 
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reſpect to its wards, occaſionally increaſing the 
allowance for maintenance, and giving ſpecial 
directions, where requiſite, for the welfare and 
management of the infants. Thus alſo, in 
caſe of clandeſtinely marrying a ward of that 
court, of either ſex, the lord chancellor will 
interpoſe his juriſdiction, in a ſummary way, 
to puniſh the delinquents, and will deter- 
mine matters happening in conſequence of 
ſuch marriage, as alimony, or the like, exclu- 
fively, and in reſtraint of the ſpiritual judge.— 
The court of wards and liveries had power 
over infants by act of parliament. But when 
that tribunal was diſſolved, the court of 
chancery reſumed, as general guardian, its 
complete original juriſdiction. 


Y 1 Atk. 5 15, 6, 7,—In this caſe, the wife having inſtituted 
a ſuit in the eccleſiaſtical court for alimony and reſtitution of 
conjugal rights, and proceeded to ſentence of excommunication, 
lord Hardwicke, tho he could not reverſe ſuch ſentence, not 
only iſſued an injunction againſt proceeding in the ſuit, but or- 
dered that, on an application to be abſolved from the excommu- 
nication, the plaintiff there ſhould conſent.— In another caſe 
the chancery interfered, when the infaut's father was liviag, 
but a bill had been filed in reſpect to his eſtate, and this was 
ſufficient to bring him under the care of the court, and to render 
the marriage a contempt of its juriſdiction. (Ambl. 301 &c.) 

* St. 12 C. II. c. 24 1 Atk. 506, 7. 


IV. The 
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IV. The laſt domeſtic relation, which I 
am to ſpeak of, is that of maſter and ſervant. — 
The laws of England, with wiſe beneficence, 
extend their common protection to the weal- 
thy and the indigent. No private ſubject, as 
ſuch, exerciſes any kind of dominion, except 
what ariſes from the relations before ſpoken 
of, or what is ſubmitted to by voluntary 
compact and agreement. It will not how- 
ever be thought an unreaſonable abridgment 
of natural liberty, that by the ſt. 5 El. c. 4. 
8 7, perſons of the deſcription therein con- 
tained ſhould be compellable to be retain- 
ed by the year in huſbandry, for the neceſ- 
ſary purpoſes of agriculture, and for avoiding 
the evil conſequences of idle vagrancy. But 
one proviſion in that law ſeems obſolete, ac- 
cording to which, the giving of greater wages 
than the rates proclaimed is made puniſhable 
with impriſonment for ten days. The power 
given by this act to juſtices of the peace, to 
order payment of ſervants' wages, * extends 
only to thoſe retained in huſbandry. 


When this contract of hiring and ſervice 
is entered into, it is of reciprocal obligation, 


3 
4. 


„ Sal. 442. 6 Mod. 205. Carth, 156. 
| and 
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and cannot. be diſſolved inſtantly, but by mu- 
tual conſent ; that is, a reaſonable notice of 
ſuch intention muſt be given on both ſides, 
where it is not expreſsly provided for in the 
terms of the ſtipulation : ſo averſe is the ſpi- 
rit of our law from indulging any arbitraty 
proceeding, But if indeed a maſter ſhould 
even ſuddenly diſcard a bad and malicious ſer- 
vant, from whom any damage or diſturbance 
was probably apprehended, ſuch circumſtan- 
ces being made to appear, would juſtify the 
diſcharge, without reſorting previouſly to a 
juſtice of the peace, notwithſtanding the ex- 
preſſions in the ſtatute, above referred to, 
that may ſeem to contradict this opinion. 


While this engagement ſubſiſts, what has 
been ſaid of a father's legal power of correc- 
tion, of maintaining and abetting ſuits and 
actions, and of ſeeking reparation in a judicial 
mode for any injury, whereby the plaintiff loſt 
the ſervices, ſervitium amijit, of the perſon in 
queſtion, is applicable to this relation of maſ- 
ter and ſervant. But one matter, which ſeems 
to call for particular notice, is, that a maſter 
is, in general, accountable and reſponſible, 

H h where 


| 

f 

| 
| 
; 
| 
| 
| 
| 
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where any perſons ſuſtain injurious damage 
by the negligence or miſconduct of his ſer- 
vant, employed at that time in ſuch maſter's 
actual ſervice. Thus an action is maintain- 
able againſt the maſter of a drayman, who 
wilfully or negligently drives againſt another's 
coach or carriage, whereby it is ſpoiled or 
damaged: which is but put for an example. 
The reaſon of making the maſter liable pre- 
vails ſtronger, where the perſon, ſuſtaining 
damage, contracted with ſuch maſter, or his 


known ſervant or agent, for the conveyance 


of goods by land or water, which are ſpoiled 
by the negligence of thoſe employed ; and fo 
in fimilar inſtances. On the other hand, if 
by the neglectful conduct of an occaſional 
agent or ſervant, damage enſues to the maſter 
employing him, ſuch maſter may in this caſe 
be the plaintiff, and maintain an action to 
recover his loſs againſt the culpable mer- 
cenary. 


There ate a ſort of menial or domeſtic 
fervants, called apprentices, who form a diſ- 
tin& claſs. The policy of our law, which 
makes the ſerving of an apprenticeſhip a ne- 

ceſſary 
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reſſary qualification to the ſetting up of ſuch 
trades as were in uſe at the time of paſſing 
the law alluded to, has been much debated. 
Unſkilful workmen have been rarely proſe- 
cuted, and are not likely to be fo, by their 
rivals in trade; which is one argument to 
controvert this proviſion in point of expedi- 
ence. On the other hand, it is a uſeful in- 
ſtitution, to have this opportunity, aided by 
the compulſory powers of the ſtatute, of 
breeding up the youth of a country in habits 
of ſober and induſtrious diſcipline. In the 
* common form of indentures of apprentice- 
ſhip, under the ſtatute of Elizabeth, the fa- 
ther, being a party, is anſwerable for the co- 
venants to be performed by the ſon, as well 
as thoſe which he perſonally engages to ful- 
fil, 


The differences, which may ariſe between 
maſters and apprentices, may, for the moſt 
part, be terminated, under the act referred 
to, and the later ſt. 20 G. II. c. 19. f 3, 
by juſtices of peace. But ſometimes the 


d St.g El. c. 4.5 3t. * Burr. 1. 4 1 Sho. 66, 
* Doug). 518, 9. n. 2. 


Hh 2 court 
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court of chancery has gone conſiderable 
lengths, in decreeing money received with 
apprentices to be refunded. Thus, where a 
father paid a hundred and twenty pounds on 
| placing his ſon as clerk to an attorney, who 
then lay ill of the ſickneſs whereof he died 
within three weeks after ſealing the articles, 
and it was provided, that fixty pounds ſhould 
be returned, in caſe the maſter died within 
one year, for which ſum a bill in equity was 
brought, the court ordered a hundred guineas 
to be paid back to the complainant, notwith- 


ſtanding the parties themſelves had provided 


againſt accidents, and agreed, in certain, for 
a ſmaller retribution, and, in general, mo- 
dus & conventio vincunt legem. In another * 
inſtance, the defendant, an apothecary, hav- 
ing put away his apprentice by reaſon of ne- 
gligence and miſdemeanors laid to his charge, 
the court ordered thirty pounds of the money 
received to be refunded, the rather indeed be- 
cauſe the indentures were not inrolled, ſo 
that the matter was not cognizable before the 
chamberlain of London. Yet, notwithſtand- 
ing theſe precedents, in a more recent caſe, 


* 1 Vern. 460. © 2 Vern, 64. > 1 Ack. 518, 
the 


Lo 
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the court ſeems to have diſclaimed this kind 
of juriſdiction, and to have referred it to juſ- 
tices of the peace. 


Laſtly, there is a fort of perſons, who, 
in ſome reſpects, may be conſidered by the 
law as ſervants, being authoriſed by others to 
act for them, under ſeveral names, which in- 
timate the nature of their reſpective em- 
ployments, as clerks, ſtewards, bailiffs, re- 
ceivers, journeymen, attorneys, factors, a- 
gents, and brokers. In theſe caſes, to lay 
down general rules is impracticable and dan- 
gerous; I ſhall therefore only obſerve, that 
for the moſt part theſe ſubſtitutes are not an- 
ſwerable to their reſpective principals for any 
fortuitous loſs or damage, provided they have 
acted with upright intentions, without groſs 
negligence, and have, with reaſonable diligence, 
purſued their commiſſions. 


i See 1178, 

* An action lies by a maſter for enticing away his journey- 
men, hired for no determinate time, as well as other ſervants. 
(Cowp. 54 &c.) a 

dee, as to merchants and factors, Ambl. 252 &c. 297, 8. 


H h 3 Having 
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Having now treated of natura] perſons, in 
the ſeveral capacities wherein they are conſi- 
dered by our laws, it remains to ſpeak of a 
ſort of artificial perſons, called © Corpora- 
tions,” which will be the ſubject of the en · 
ſuing leQure. 


LEC- 


E 


LECTURE XVIII. 


Of Corporations, 


UCH individuals, and ſuch ſocieties, as 

are inveſted by the law with a political 
character and perſonality, wholly diſtinct from 
their natural capacity, and chiefly intended as 
the means of perpetuating in ſucceſſion their 
rights and their duties, are ſtiled « Corpo- 
rations.” For lawyers divide corporations 
into ſole and aggregate. Thus the rector of 
a parochial church, and perſons in many other 
ſtations, whoſe rights and duties, as ſuch, 
perpetually exiſt in contemplation of law, and 
are tranſmiſſible to their reſpective ſucceſſors, 
in whom they veſt immediately on their aſ- 
ſuming of the ſame character, are frequently 
{tiled ſole corporations. But it might have 
been better to, have given them ſome other 
denomination. For, except the incapacity of 
H h 4 purchaſing 
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purchaſing in * mortmain, very few points of 
corporation law are applicable to them. The 
power of making valid by-laws, the right of 
electing new and of removing old members, 
and the neceſſity of a common ſeal, as well as 
other matters, have little or no relation, ex- 
cept to corporations aggregate. Indeed all 
ecclgiaſtical corporations, whether ſole, as 
rectors and vicars individually, or aggregate, 
as deans and chapters, are under the juriſdic- 
tion of the ordinary, as viſitor. But this“ 
authority of the eccleſiaſtical judge ſeems 
widely to differ from what 1s commonly meant 
by viſitatorial power. For it is leſs of the 
diſcretionary kind, being laid under many 
rules and reſtrictions ; and is not, I apprehend, 


final and concluſive, but may be * appealed 
from, 


* 1 Inſt. 2. b. 2 Inſt. 75. : 

» As che manner of ſuing and being ſued. The capacity 
alſo of taking chattels real and perſonal in ſucceſſion is, by the 
general rule of law, confined to corporations aggregate. (1 Inſt, 
9. a. 13 ed. n. 1.) 

2 R. A. 230. 

4 Burr. 567, 8. 

This is admitted, (lord C. J. Holt's argument in the caſe 
of Philips v. Bury, in 2 Durn. & Eaſt 353.) where he viſits as 
ordinary: but it is ſaid to be otherwiſe, where he viſits as patron, 
that is, | ſuppoſe, where the ordinary happens to have an expreſs 
delegation of viſuatorial power by the ſtatutes of the founder of 
ſome eleemo/ynary corporation. Thus the biſhop of Wincheſter is 
patron and viſitor of Magdalen college, Oxford, by nomination 
of the founder. He is alſo ordinary, for the ſite of the college 


„ 


LECT.198, Of corporations. 473 


from, like other ſpiritual ſentences, in a regu- 
lar ſeries up to the higheſt eccleſiaſtical court. 
This therefore appears to be no other than a 
part of the eccleſiaſtical polity of the realm. 
The * dependence of deans and chapters on 
the biſhop, whatever it might formerly have 
been, is very much reduced. Theſe mem- 
bers of cathedral and collegiate churches ſeem: 
now to be conſidered as the only eccleſiaſtical 
or ſpiritua] corporations aggregate ; ard per- 
haps have been ſo properly ever ſince the refor- 
mation. Of deans *® and chapters I have made 
mention in a preceding lecture; and ſhall 
here add, that if ſuch bodies preſent their 
head, namely the dean, to a benefice, it is 
void, but one of the prebendaries, or the like, 
may be preſented. 


I now proceed to /ay corporations; which 
are divided into 1. eleemoſynary, and 2. civil. 


is made a part of his dioccſe. But if a biſhop founds an eleemo- 
ſynary corporatioo, and does not appoint a viſitor, his heir, and 
not his ſucceſſor, would be vilitor and patron : the patronage, 
which reſults from founderſhip, and is ſometimes fo called, muſt be 
by deſcent. 

f 2 Burn, eccl. law, 81. 

There are various ſorts of deans.” (1 Inſt, 95. a. 13 ed. 

n. 1.) 

> Watſ. c. xx. 80 it has been holden, that the mayor 
and aldermen of London may make a grant to an alderman, 
but not the aldermen and city to the mayor, for he is an inte- 
gral part. (2 Sal. 426.) 


R 1. Over 
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1. Over elcemoſynary corporations only. 
as it appears, that power af viſitors properly 
ſo called, is extended, which, ſince the caſe of 
Exeter college, has been, generally, looked 
upon final and concluſive, and exerciſable in 

a ſummary mode, as well as without appeal. 
All eleemoſynary corporations may, I believe, 
be included under the name of hoſpitals, and 
colleges or ſchools. And in reſpect to ® viſi- 
torſhip, there ſeems no diſcrimination between 
colleges and hoſpitals. Both of theſe founda- 
tions, as well as ſchools endowed, are to be 
viſited by the heirs of the founder, if he does 
not nominate any other in their room, Such * 
right will deſcend, tho the founder is ſilent about 
it in his life time; and it is not in his plea- 
ſure whether there ſhall be any viſitor or not; 
and this kind of power was not introduced by 
any canons or conſtitutions eccleſiaſtical, but 
is an appointment of the law; and it ariſeth 


Trin. term G W. & M. 1 Lord Raym. 5. 1 Vez. 475. 
2 Durn, & Eaſt 346 &c. | 

* Burr. 200. 1 1 Lord Raym. 6. 

m 2 Durn. & Eaſt 353.—IUt is ſaid indeed, (ibid.) that 
the ordinary is v.ſitor of ritual hoſpitals, but there ſeem none 
now of that deſcription. | 

n 2 Wms. 326. 

© Sho. ca. parl. 45. 1 Vez. 472. 2 Durn, & Eaſt 352. 


from 
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from the property, which the founder had in 
the lands aſſigned to ſupport the charity. 
His heirs therefore, in perpetual ſucceſſion, 
are the patrons and viſitors of ſuch corpora 
tions as ſubſiſt by the munificence of their 
anceſtor; and theſe * viſitors by deſcent may 
ſupply and regulate the conſtitution of them, 
where it is defective. But the ? founder may 
veſt or ſubſtitute ſuch viſitatorial right in any 
other perſon and his heirs, or in a ſole corpo- 
ration, as the biſhop of Wincheſter and his 
ſucceſſors. In reſpect to ſchools it is pro- 
vided by the * ſtatute of charitable uſes, that 
ſuch endowed ſeminaries may be viſited, and 
any miſmanagement redreſſed, (as in caſe of 
other eleemoſynary foundations) by commiſ- 
ſioners appointed under the authority of the 
great ſeal, where no ſpecial viſitors, overſeers, 
or governors ( of the charity are aſſigned by the 


Sho. ca. parl. 45. 4 Mod. 124.——And the crown, it 
ſeems, may grant new ſtatutes, as patron of colleges of royal 
foundation, even tho the general, or at leaſt a ſpecial, right of 
viſitation is parted with. (Str. 912, 3. Fitzgib. 305 &c. 


4 Bro. ca. parl. 41 &c.) 
4 2 Wms. 326,——lf the viſitatorial power is transferred to 


the biſhop of A, not by the name of John &c. the grant is to 
him in his politic capacity, and it is not neceſſary to mention his 
ſucceſſors. (Str. 913. Fitzg. 308.) 
* 43 El. c. 4. $ I, 3. 
founder, 
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founder, and where (perhaps it may be added) 
the heirs of the founder are unknown, or do not 
chooſe to act. But it has been determined, 
that the governors of a charity, in whom the 
legal eftate of the revenues is veſted, are not in 
right thereof viſitors by conſtruction of law, 
not being expreſsly ſo appointed. In ſuch 
caſe therefore the chancery may either dele- 
gate commiſſioners for charitable uſes, accord- 
ing to the proviſions of the ſtatute, or (which 
is now the ordinary courſe) may act, without 
ſuch delegation, and exert an original juriſ- 
diction, on an information filed in the name 
of the attorney-general, on behalf, and at the 
inſtigation of the perſons intitled to the bene- 
fit of the charity, called on this occaſion, 
« the relators.“ In theſe © caſes, when the 
funds are more than ſufficient to anſwer the 
benevolent purpoſes particularly preſcribed, 
the common practice of courts of equity is to 
extend the charity in a mode conſonant to the 
general intention of the donor, 


s 2 Wms. 325. Attorney-general v. Gaunt. Arg. Mich. 
Term, 1790. 

t 8 Co. 130, b. &. Ambl. 190, 1. 201 &c, 2 Bro. 492 &c. 
his is called “ extending the charity cy pres.” And ſome- 
times a charity will be eſtabliſhed cy pres, where no part of it can 
take place preciſely according to the ſpecific directions of the 


founder, 


No 
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No technical or ſet form of words is ne- 
ceſſary to conſtitute a viſitor. How far 
therefore viſitatorial authority may ariſe by 
conſtruction or implication may be in ſome 
meaſure judged of by the following decifion. - 
It was * holden, that the chancellor of the 
univerſity of Cambridge was general viſitor of 
Clare-hall, without expreſs words of appoint- 
ment, it being implied from various branches 
of the viſitatorial power being given to him, 
from his having the interpretation of the ſta- 
tutes, and from an expreſs excluſion of the 
founder's heir. For diſtinctien is taken be- 
tween general and ſpecial viſitors. Eleemoſy- 
nary foundations are the creatures of the 
founder. It has therefore been laid down 7, 
„that he may delegate his power either ge- 
nerally or ſpecially, and may preſcribe parti- 
cular modes as to the exerciſe of part of it. 
If he makes a general viſitor (as by the words 
w1/itator ſit the perſon ſo conſtituted has all 
* incidental power. But he may be reſtrained 
as to particular inſtances. The founder may 


v Burr. 190. * Burr. 201. Burr. 200. 
* Therefore he may deprive for contumacy, tho not ſpecified 
in the ſtatutes as a cauſe of deprivation. (2 Durn. & Eaſt 


357» 8.) 
appoint 
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appoint a ſpecial viſitor for a particular pur- 
poſe, and no farther ; and may make a general 
viſitor, appointing an inferior particular power 
to be executed without going to the viſitor in 
the firſt inſtance.” On another occaſion, and 
in another court; it was maintained © that the 
founder may give a general power, or may 
limit and bind by particular ſtatutes and laws; 
may give the viſitor power of altering or giving 
new ſtatutes, or may reſtrain him from doing 
it, or from acting according to any other. If 
the power to the viſitor is unlimited and uni- 
verſal, he has in reſpe& of the foundation, 
and property moving from the founder, no 
rule but his found diſcretion. If there are 
particular ſtatutes, they are his rule, he is 
bound by them; and if he acts contrary to, 
or exceeds them, acts without juriſdiction 
the queſtion being ſtill open whether he has 
acted within his juriſdiction or not, if not, 
his act is a nullity.“ 


It ſeems clearly * ſettled, that, in colleges, 
an ingrafted or annexed foundation, where no 


4 1 Ver. 472. 

As if he is to viſit once in five years, and he comes oftener, 
unſummoned, the proceedings are coram non judice and void. 
(2 Durn. & Eaſt 348.) 

© Burr. 191. 203. 1 Vea. 79. 475- 
9 new 
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new ſtatutes are given, muſt follow the old 
inftitution, be conſidered as part of the gene- 
ral body, and ſubject to the prior _ of vi- 
fitation. 


There are however ſeveral caſes, reſpecting 
theſe eleemoſynary corporations, which may 
call for the interference of the court of king's 
bench. Firſt *, where it is doubted, whether 
any viſitatorial power exiſts in the perſon ap- 
plied to in that character; this muſt be ſet- 
tled by the above-mentioned tribunal, which 
is a very different point of litigation from ar- 
raigning the due exerciſe of this authority, 
where the exiſtence of it is not called in queſ- 
tion. Secondly, if a * general viſitor ſhould 
aſſume the capacity of making new ſtatutes, 
a power of reſtraining ſuch uſurpation would, 
I apprehend, reſult to the king's bench. And 
in like manner, if the * performance of a truſt 
is to be decreed, and the viſitor ſhould be in- 
competent to do complete juſtice, a court of 
equity muſt be reſorted to. To this head 
may be referred diſputes in which third per- 
ſons are intereſted ; as where a* mandamus was 


4 Burr. 158. T. Jon, 174. * See 1 Vez. 472, 3. 
1 x Ver. 473 &c. © Cowp. 378. 
applied 
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applied for to compel the warden of a college 
to put the ſeal to an anſwer in chancery, 
agreed to by the majority of the fellows, in 
a ſuit to compel the execution of a leaſe; for 
the viſitor cannot inforce a ſpecific perform- 
ance in ſuch caſe; and it was clearly holden 
to be a matter not within his province. 
Thirdly, it ſeems the fame common law 
judicature may interpoſe where the viſitor is 
a party. Thus a mandamus being directed 
to the biſhop of Cheſter, as warden of Man- 
cheſter college, requiring him to admit a 
chaplain, he made return, that he was viſitor 
of the ſociety : and upon argument, it was 
holden, that, tho a mandamus will not lie, 
where there is a viſitor free from objection, 
yet here the two offices being in the ſame 
perſon, there is a temporary ſuſpenſion, and 

the king's bench muſt exert its authority. 
For a * viſitor cannot be a judge in his own 
caſe, unleſs he has an expreſs delegation of 


> Str. 797. | | 

i 2 Durn. & Eaft 338, 9. And ſee 2 Durn. & Eaft. 290 
345 where the viſitor's power was reſtricted to making choice 
of one of two perſons returned to him, and the court of king's 
bench granted a mandamus, directing him to act according to the 
limits of his ſtatutable authority: in which caſe the viſitor's aſ- 
ſumed appointment of a perſon not returned to him was confi- 
dered as not a viſitatorial act. 


ſuch 
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ſuch authority; and that would be a ſtrange 
conceſſion. In the following year] an act of 
parliament was paſſed, to veſt in the crown 
the viſitatorial power over Mancheſter college, 
whenever the wardenſhip thereof ſhould be 
holden in commendam with the biſhoprick 
of Cheſter, Fourthly, another inſtance of 
partially reſtraining a viſitor was in the * caſe 
of Dr. Bentley, maſter of Trinity college in 
Cambridge, who was cited before the biſhop 
of Ely, as viſitor over the focicty, to anſwer 
ſixty- four articles charged to be violations of 
the ſtatutes. The King's bench granted a 
prohibition, becauſe the biſhop, in the cita- 
tion, had not ſet forth his genuine authority. 
But the houſe of lords, on a writ of error, 
reverſed the former judgment, and went into 
the conſideration of the ſeveral accuſations, and, 
as to ſome, confirmed the prohibition, and, as 
to others, allowed the biſhop to proceed. It 
was indeed inſiſted, that the king was general 
viſitor, and the biſhop ſpecial viſitor only; but 
the king's bench was of a difterent opinion; 
and, in this reſpect, their judgment ſeems 

St. 2 G. II. c. 29. 

* Str. 912, 3. Fitzgib. 305 &c. 4 Bro. ca. parl. 41 &c. 

L Yet it is ſtill conſidered as unſettled, who is general viſitor 
of that liberal and illuſtrious ſeminary, ever proliſic of eminent 


genius, worth, and learning. 
I 1 unimpeached. 


| 
| 

| 
i 

{ 
'Y 
1 


1 
WW 
. 


<< a. 


===2 


482 Of corporations, LECT. 18. 


unimpeached. The deciſion therefore of the 
lords in parliament, conſidering the biſhop 
was prohibited as to forty of the articles, 
ſhews at leaſt, that tho the interpretation of 
the ſtatutes is the proper province of a viſitor, 
yet there may be extraordinary caſes, in which 
even charges of violations of ſtatutes may not 
be a proper ſubject of his juriſdiction. Fifth- 
ly, if a“ viſitor declines to hear an appeal, or to 
give any judgment, he may by mandamus be 
required to exerciſe thoſe powers, with which 
he is inveſted. Laſtly, it ſeems, the viſitor 
is indeed the proper judge of the private 
ſtatutes and domeſtic regulation of colleges; 
but where the public laws of the land are 
diſobeyed, as by omitting to take the oaths to 
the government, the court of king's bench 
will interfere, notwithſtanding the viſitor, 
and the proper mode is by mandamus. 


2. I come now to ſpeak of corporations 
which are called c:v:/, as oppoſed to eleemoſy- 
nary, and /ay, as diſtinguiſhed from eccleſiaſ- 
tical bodies : and under the preſent claſs the 
two univerſities muſt be ranked. It is true, 


n 2 Durn. & Eaſt 338 & n. 4 Mod. 241. 
Burn, eccl. law, t. colleges, 


archbiſhop 
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archbiſhop Arundel, in the reign of Henry 
the fourth, obtained a ſentence inrolled in 
parliament, and archbiſhop Laud, in the time 
of Charles the firſt had a decree of the privy 
council, in favour of their metropolitical 
right of viſitation over the univerſities. But 


as the univerſities are now conſidered as civil 


lay corporations, the foundation of thoſe 
judgments ſeems to fail. Accordingly * when 
Dr. Bentley was deprived of his academical 
degrees, the king's bench, on the ſtate of the 
proceedings, granted a mandamus to re-admit 
him: and juſtice Eyre ſaid, that the univer- 
(ity, unleſs they had a viſitor, are certainly 
accountable to this court. Indeed the reaſon 
relied on, at pronouncing final judgment, was, 
that, there being no averment, that the pro- 
ceedings were according to the courſe of the 
civilians, they mult be intended to be agree- 
able to the rules of the common law, and if 
ſo, this court would interfere (it not appearing 
that the party could apply elſewhere). and 
would relieve him againſt the ſentence of de- 
| gradation ; which had the radical defect of 
being paſſed without ſummoning him to make 
his defence. This caſe therefore, it was ſaid, 


Str. 557. Lord Raym. 1334. 
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would fall under the rules for the removing 
of members of other corporations, which can- 
not be done without ſummoning the party, 
and giving him an opportunity of being heard. 
But ſuppoſing the univerſity had ſupported 
their proceedings by the rules of the civil 
law, and farther that this had been a reaſon 
againſt the interpoſition of the king's bench, 
theſe ſuppoſitions, being true, would not eſta- 
bliſh the archiepiſcopal claim of viſitation ; 
neither can they avail to ſupport that of the 
ordinary, unleſs it could be ſhewn (in contra- 
diction to a former poſition) that the uni- 
verſities are eleemoſynary corporations, and 
likewiſe not of royal foundation. However 
theſe ſeem, in great meaſure, ſuperfluous in- 
quiries. For in a much later“ caſe, an ap- 
plication being made to the king's bench for 
a mandamus to admit the earl of Hardwicke 

high ſteward of the univerſity of Cambridge, 
| ſuggeſting that he was duly elected to that 
office, a learned and reſpected advocate, bro- 
ther to the earl, in one part of his copious 
argument, inſiſts, that the univerſities are lay, 
not (like colleges) eleemoſynary corporations, 
which puts an end, he ſaid, to the right of 


1 Burr. 1647. 


the 
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the crown to viſit them; and the court agreed 
with him, and declared, that whatever might 
be the notion in former times, it is moſt cer- 
tain now, that the corporations of the uni- 
verſities are lay corporations; and that the 
crown cannot take away from them any rights 
that have been formerly ſubſiſting in them, 
under old charters or preſcriptive uſage. No 
mention appears of the archbiſhop's claim; 
nor was the authority reſiding in the king's 
bench much, if at all, controverted; and that 
court granted the mandamus prayed to admit 
the earl of Hardwicke, thinking itſelf founded 
in point of juriſdiction, and therefore having 
entered into and weighed the intrinſic merits 
and juſtice of the caſe, 


Other civil lay corporations are moſtly in- 
ſtituted for promoting the good goverment of 
cities and towns, as mayors, aldermen, bailiffs, 
commonalty, and the like, or for the encou- 
ragement of trade and commerce. The for- 
mer of theſe are what we moſt commonly 
hear of before courts of juſtice, in litigations 
reſpecting their corporate capacity. Civil 
corporations, properly ſpeaking, are ſubject 
to no viſitation. It is ſaid indeed, that they 

Ii 3 owe 


486 Of corporations. LECT. 18. 
owe their incorporation to the king, that as 
founder he is their viſitor, and that the law 
hath appointed the place, where he is to exer- 
ciſe this juriſdiction, namely the court of 
king's bench. Sir William Blackſtone * juſtly 
objects to this mode of conſidering the mat- 
ter, that as the judgments of that court are 
reviſable by the lords in parliament, it wants 
that definitiveneſs of ſentence which is an eſ- 
ſential ingredient in viſitatorial power. Beſides, 
there is ſurely very little * ſimilarity between 
the domeſtic and diſcretionary authority of a 
viſitor, properly ſo called, and the judicature 
exerciſed on theſe occaſions in the king's 
bench, which is confined to the ſtrict rules 


of law, not only in its deciſions, but its pro- 
ceſs. 


Before I proceed to ſuch rights of corpo- 
rations as are incidental and tacitly implied, 
(for it would be vain and fruitleſs to comment 
upon the grants ſpecially contained in parti- 
cular charters) it may be expedient to recol- 
le& a principle laid down by the court, in the 


1 Black, comm. 481. 
Sho. ca. parl. 45. 2 Durn. & Eaſt 338. 


be fore- 
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before- mentioned caſe of lord Hardwicke, 
* that there is great difference between a new 
charter granted to a new corporation, who 
muſt take it as it is given, and a new charter 
given to a corporation already in being, and 
acting either under a former charter, or pre- 
ſeriptive uſage. The latter (a corporation 
already exiſting) are not obliged to accept the 
new charter in toto, and to receive either all or 
none of it. They may act partly under it, and 
partly under their old charter, or preſcription.” 
Whether * a new charter hath been accepted, 
is a fact to be tried by a jury. Such charters 
have received a benignant interpretation. 
Thus * a power reſerved to the crown of amov- 
ing one or more corporators, in a charter, 
which at the ſame time provided, that the 
remaining members ſhould fill up the vacan- 
cies occaſioned by ſuch amotion, muſt not be 
conſtrued to deſtroy the whole body at once, 
and make it impoſſible to elect others, 


t Burr, 1656, 

u See 1 Durn, & Eaſt 573——590.——As to the acceptance 
of J. II.'s proclamation, (iſſued to accompliſh whatever was 
neceſſary for reſtoring the old corporations, and reviving their 
franchiſes) ſee the caſe of Newling againſt Francis. 3 Durn, 
& Eaſt. 189—199. 

x 1 Dum, & Eaſt, 590. 2 Durn. & Eaſt 568. 
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1. Of the incidental and implied powers 
ſubſiſting in this fort of corporations, a prin- 
cipal one is that ” of electing new members 
in the room of thoſe who die, or are removed, 
or reſign. Therefore if the king creates 
ſuch a corporation, and provides, that, when a 
vacancy happens, it may be filled up within 
eight days, there may be an election after that 
time: or if he ordain, that the remaining 
members may appoint a new officer, the 
choice of the majority ſhall be effectual. 
Here I muſt obſerve a * material diſtinction 
between the election of members of parlia- 
ment and others, whoſe election muſt be pro- 
ceeded to on a particular day, and that of cor- 
porators, where the like is not neceſſary. In 
the former caſe there is no way of defcating 
the election of one candidate, but by voting 
for another : in the latter, the propoſition may 
be in theſe terms, ©* whether ſuch a perſon be 
elected alderman,” and a negative is a good 
vote. In elections allo for members of 
parliament, the candidate, whoſe return is 
litigated, is bound to ſupport the right and 
title of his voters. But as to corporation 


Sho. ca. parl. 45. *1R A. 513, 4. Ibid. 
Burr. 241. | d Cowp. 538, g. 
Con p. 523 &c. 1 Durn. & Eaſt 4. n. 
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offices, ſome reſtrictions of the rule have taken 
place, in regard to entering into the qualifica- 
tions of the electors, who voted at the elec- 
tion, the validity of which is in diſpute. For 
the perſon elected is at leaſt not bound to go 
into the original qualification of any corpora- 
tor de facto, and in poſſeſſion, who voted for 
him at his election, eſpecially by ſurpriſe and 
without competent notice, 


2. As theſe corporations have a right of 
electing new members, ſo they have the like 
incidental power of amotion: which is neceſ- 
ſary to good order and government. In re- 
ſpect to the juſt and valid cauſes of disfranchiſe- 
ment, it may be remarked *, that if a corpora- 
tor be convicted of any atrocious crime, or 
infringes his duty, as ſuch, to the direct pre- 
judice of the community, he may be removed; 
but contumelious words will not be an available 
ground for ſuch proceeding, tho there be a 
cuſtom to ſupport it; and generally a private 
and perſonal injury to an individual member 


© Burr. 539. Dougl. 149—169, 
* 11 Co. 99. a. Garth. 176. 2 Sal. 426. 2 Lev. 200. 


Burr, 538. 


will 
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will not warrant ſuch expulſion. It has alſo 
been * determined, that abſence from four 
corporation courts holden occaſionally, and 
one upon a ſtated day, is not a ſufficient cauſe 
of amotion ; neither * is bankruptcy. 


When it is neceſſary to give notice of a 
corporation meeting, as if it be not holden on 
the day appointed, every individual member 
muſt be ſummoned, or the proceedings will be 
void. And if there be a regular meeting 
for one purpoſe, as the election of a mayor, 
it cannot accompliſh a different act, as to elecc 
an alderman or common councilman. But * 
if a meeting be regular, a proteſt againſt it, 
tho by a majority of the corporators preſent, 
will not vacate or vitiate the proceedings. If 
a charter appoints a certain day for the elec- 
tion of a mayor, antiently it muſt have been 
proceeded to at that very time. But now by 
ſt. 11 G.I.c.4.F 1, the corporation in ſuch 
caſe ſhall not be diſſolved, and is allowed to 


f Burr. 540, 1.-—Where a general nonreſidence is ſtated 
as the ground of amotion, it ſeems unneceſſary to have given 
notice to come and reſide, (Dougl. 158.) 

e Burr. 732. hb Str. 1051. Burr. 731. 744. 

i Lord Raym. 1355. * Burr. 1017. 

1 8 Mod. 129.—Otherwiſe the nomination was in the 
crown, (Burr. 1873.) 


the 
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the day following to make the election. If 
an officer de facto perform a corporate or ju- 
dicial act, as if a mayor ſeal a bond, or a ſheriff 
pronounce a ſentence, their proceedings are 
valid, tho they are not de jure qualified for 
their reſpective ſtations. But being ſworn 
in and acting do not conſtitute an officer de 
facto; there muſt have been an election; 
otherwiſe he is a mere uſurper. Laſtly, * of- 
ficers, who ought to be annually elected, may 
continue to act after the year is out, till others 
are choſen in their room. 


Here it muſt be noted, that there are two 
modes in which the merits and validity of cor- 
porate elections and amotions may be brought 
to deciſion in the king's bench; theſe con- 
teſts being uſually incited and inflamed by the 
connexion they have with the return of mem- 
bers of parliament. He then, who appre- 
hends he has a right to a franchiſe in a cor- 
poration, may apply to the above- mentioned 
court for a mandamus directed to the proper 
officer to admit him: if * the return (or an- 
ſwer upon record) made to this firſt precept 


m Lut. 519. 2 Lev. 242. Str. 1090. Str. 625. 
P Str. 559. 
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be adjudged inſufficient, a. peremptory man- 
damus iſſues. By the ſt. 9 A. c. 2007, the 
proſecutor of a writ of mandamus may plead 
on record to the return. made, and put in iſſue 
the fats therein contained, in order to their 
being aſcertained by the verdict of a jury. 
The other method of trying corporate rights is 
by what is called © an information in the na- 
ture of a quo warrants,” being an accuſation 
calling upon the defendant to ſhew by what 
warrant or authority he claims to exerciſe a 
particular office or franchiſe; which infor- 
mation is not to be filed without the leave of 
the king's bench. In * former times, ſuch 
leave was granted as almoſt of courſe. But 
now the court will conſider the circumſtances 
of the caſe, and will not, without good rea- 
ſons, diſturb the peace and quiet of any corpo- 
ration, which the ſtatute of George the firſt 
before cited was paſſed to protect. Neither 
will the court permit ſuch information to be 
filed againſt a corporator after an unmoleſted 
poſſeſſion of twenty years: and there has even 
appeared an inclination to contract ſuch time 
of limitation. It ſeems alſo, that after the 


1 See Str, 1053. * 1 Durn. & Eaſt 1 &c. 
death 
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death of a mayor, or the like, it is not allow- 
able to prove that he was ineligible, in order 
to invalidate his acts: but it is ſufficient to 
ſhew that he was ſuch officer de facto, which 


may be evinced by the corporation books. 


To the charge in the information, the defen- 
dant pleads his title at large upon the record, 
and the material facts being uſually found by a 
Jury, the legal reſult of them is determined 
by the court. 


z. A third incident, which affects all cor- 
porations aggregate, is to have a common ſeal 
to authenticate their proceedings, and to prove 
that what is done is the act of the corporate 
ſociety. For * in general a corporation ag- 
gregate cannot do any act of importance 
without deed, that is, ſome inſtrument under 
ſeal ; tho there are many exceptions to the 
rule, 


4. It is incident to all bodies politic #9 ſue 
and be ſued, both at law and in equity, by 
their name of incorporation. But it is mani- 


feſt, that this muſt be reſtricted to particular 


® 1 Inſt. 94. b. 13th ed. n. 3. | 
5 7: actions. 
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actions. Thus corporations, as ſuch, can 
neither be plaintiffs nor defendants in actions 
of aſſault and battery. 


5. All corporations muſt have an expreſs 
and poſitive * licence from the king to take 
in mortmain, to enable them to purchaſe and 
hold any real eſtate. Such corporations, as 
are not particularly reſtrained, may alien both 
their lands and goods, whatever cenſure ſuch 
conduct may juſtly deſerve. If they * part 
with all their poſſeſſions, it is no diſſolution of 
the corporation. But this power of aliena- 
tion is far from being univerſal to all bodies 
politic. Eccleſiaſtical and eleemoſynary cor- 
porations are put under conſiderable reſtrie- 
tions, even in regard to leaſing their lands, to 


t Theſe licences uſually or invariably ſpecify the amount in 
value of the lands conceded to be ſo holden; which muſt be 
conſtrued according to the decreaſed value of money, If a 
farther licence 1s ſought for, it muſt paſs the regular offices: 
and the diſcretion of the attorney general, in making his report, 
will perhaps be in ſome meaſure guided by the preſent opulent 
ſtate and numbers of the corporation, and the intended uſe of 
the augmentation of revenue, | 

„10 Co. 30. b. 1 Sid. 162.——A miſapplication of the 
public money may be the ſubject of an application to the 
court of chancery, but is not a ground for a criminal informa- 
tion to be granted by che king's bench. (2 Durn. & Eaſt 
200.) 

* W. Jon. 168. 

prevent 
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prevent the iniquitous impoveriſhment of their 
ſucceſſors, 


6. Laſtly, another incidental and implied 
right of corporations aggregate, at leaſt of the 
civil kind, is that of making“ 4y-/aws, or 
private ordinances for the due regulation and 
welfare of the community. Hereupon it has 
been frequent matter of litigation, whether a 
by-law was good and effectual, or illegal and 
void. Trading companies, if they affect to 
enact illegal by-laws, are ſubject to a penalty, 
by an old act of parliament, rarely, however, 
inforced. It is faid in a * reporter of no great 
credit, to have been generally aſſerted from 
the bench, that every by-law, by which the 
benefit of the corporation is advanced, is good 
for that very reaſon, ſuch common benefit 
being the true touchſtone of all by-laws. If 
this doctrine could invariably be ſupported, 
(which on the contrary is very liable to ex- 
ception) ſtill it would be proper to ſeek after 
more explicit criterions. In regard then to 
appointments and elections, it is a good by- 


Y Carth. 482. Hob, 211, 2 St. 19 H. VII. c. 7. 
2 Carth. 482. 


> 2 Lev. 252. Ld. Raym. 496, Burr. 235. 
law, 
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law, which impoſes a penalty on ſuch mem- 
bers of a fraternity, as reject a burdenſome 
office of uſe to the community. A by-law 
may allo reftrain the number of electors; but 
not ſtrike off an integral part of them; nei- 
ther can it narrow the deſcription of per- 
«ſons eligible. It cannot, however, reſtrain 
the number of electors, nor diſqualify any of 
them, as to voting for members of parlia- 
ment. But as to corporation offices, a by- 
law may ordain the whole mode of election, 
where it is not regulated by charter, and. 
there has been no uniform immemorial uſage, 
By-laws may be inforced by moderate pecu- 
nary penalties. But a corporation created 
by letters patent or act of parliament, cannot 
make a by-law incurring a forfeiture of cer- 
tain wares or merchandizes, without an ex- 
preſs delegation of ſuch power. As to by- 
laws reſpecting. trade, if they are for the im- 
provement of a manufacture, if they fix a 
market for fairly viewing commodities, and 
tend to avoid public inconveniences and nu- 


ſances, they may be good. But if they cramp 


Burr. 1833. 4 3 Durn. & Eaſt 199. 
© 4 Inſt. 48. 49. * 3 Durn. & Eaſt 189-199. 


E 1 Durn. & Eaſt 124. 
trade 
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trade in general, they are void. Here I muſt 
mention, that a by-law to exclude foreigners, 
vr intruding dealers, ſtrangers to the town, is 
good, if it be only to inforce a precedent cuſ- 


tom by penalty. But without ſuch prece- 


dent cuſtom, the by-law is void. It may be 
faid alſo, in general, that a by-law * to reſtrain 
trade is void, eſpecially without a. cuſtom to 
ſupport it. But if the by-law be only a re- 
gulation of trade, it may be valid. Tho a 
by-law, in reſtraint of foreigners exerciſing 
trade, may be good with a precedent cuſtom 
to ſupport it, yet it is void, if the penalty 
is made recoverable by a ſtranger, that is, 
not a member of the corporation. It muſt 
be made recoverable * by the corporation, or 
ſome perſon for their uſe, as in London, by 
the chamberlain of that city. However, * ge- 
neral cuſtoms, in aid and ſupport of by-laws, 
may include new things and objects, which 
have not exiſted beyond the time of memory, 
if they are within the reaſon of ſuch cuſtoms, 


„ Burr: 1955. ir Wms. 194, 53 

* Burr. 12. 1 Burr. 1322. Cowp. 270, 

m 1 Will. 233 Kc. 2 Wilſ. 266. 5 Co. 62. b. x 

= Otherwiſe it is like aſſigning a che in action. (1 WI 
237) 

* Ld. Ray m. 499. 
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— By-laws, which are calculated to ” prevent 
nuſances and general inconvenience, may be 
good, from the regard ſhewn to public advan- 
tage. But ſuch as have a view to * private 
benefit are void ; for they are in the nature of 
monopolies.— It is not neceſſary that a mem- 
ber of a corporation ſhould be particularly 
appriſed of a by-law, for he is bound to 
take notice. But generally by-laws affect- 
ing ſtrangers are of no force. Thus a by- 
law, that all ſtrangers coming into the port of 
London ſhould employ city porters to carry 
their goods, was determined to be void. I 
ſhall here recite * a rule, founded on a liberal 
baſis of equity, and of as early recognition as 
the eighth year of Edward the firſt, namely, 
that if the majority of perſons intitled to a right 
of common, (who are not a corporation, and 
ſo do not indeed fall ſtrictly within the gene- 
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Skin. 330. 1 R. A. 364. r Sal. 142. 

* 2 Vent. 33» 34- 

t 1 Sal. 143.— They may make a by-law, that none but 
freemen ſhall be porters: but to confine ſtrangers to ſuch as 
are City porters, 1s unreaſonable ; firſt, becauſe if the city will 
appoint no porters, they have no remedy againſt the city ; and 
Tecondly, rangers cannot know who are city porters, nor com- 
pe! them to ſerve them. 

Mo. 579. 
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ral ſubject of this diſcourſe) agree upon a by- 
law for ſtopping a trench, being a nuſance to 
their common, it ſhall bind all the common- 
ers, tho there be no cuſtom to ſupport it. So 
a * pariſh, tho not a corporation, may make 
by-laws for the better performance of thoſe 
duties, which the law impoſes on the inhabi- 
tants.—Laſtly, it may be remarked, in regard 
to this, as well as other corporate rights,“ 
te that where the power of making by-laws 
is by charter given to a ſele& body, they do 
not repreſent the whole community, and 


therefore cannot aſſume to themſelves what 


belongs to the body at large. But where the 
power of making by-laws is in the body at 
large, they may delegate their right to a ſe- 
le& body, who thus become the repreſentative 
of the whole community. Where the 
power of doing corporate acts in general is 
not explicitly delegated to a particular num- 
ber, the common mode is, for the members 
to meet on the charter days, and the major 
part of thoſe preſent to do the act. 


„„ Y Burr. 1837. 
* Cowp. 250, & ſee Cowp. 538. 
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The laſt conſideration reſpecting corpora- 
tions is their diſſolution; which may hap- 
pen by the natural death of all the corpora- 
tors, and by the voluntary ſurrender, and 
involuntary forfeiture, of their franchiſes, 
through a negle& of uſing them at all, or 
uſing them illegally and unjuſtly. If the 
judgment in theſe proſecutions be for the de- 
fendants, the form of it is, © that the liberties 
be allowed; if © otherwiſe, and the parties 
have continued poſſeſſion of the franchiſe by 
wrong from the beginning, the judgment is, 
that they be oed, that is, removed; but if 
they once had title and loſe it, the judg- 
ment is, © that the liberty be ſeiſed into the 
king's hands.” The prior judgment of ſei- 
ſure is called a judgment © guouſq;” viz. till 
the court ſhould farther order : and this will 
effeQtually * diſſolve the corporation, if the 
parties do not come in and avoid it the ſame, 
or at the fartheſt, the next, term: and there 
is no uſe in a final judgment, except to ſhew 
dat the king will take advantage of the 


2 Burr. 1867. d Co. Ent. 535. b. 
© Vel. 192. Co. Ent. t. guo warrants. 
* 2 Durn. & Eaſt 567, 8. 
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forfeiture, which he may likewiſe declare 
by the grant of a new charter. Judgments 
againſt individual members are uſually call- 
ed judgments of © ouſter,” or amotion. Such 
judgment againſt individual members, tho 
they are the whole magiſtracy of the city 
or town, and tho they all die after ſuch ſeclu- 
ſion, and before the grant of a new charter, 
has been holdeh not to amount to a complete 
annihilation of the corporation. It was aſ- 
ſerted, in the caſe referred to, * that they were 
limbs lopped off, but not vital parts ; that 
the * new charter revived the political frame; 
and it became, among other qualities, intitled 
to the credits, and liable to the debts, of the 
old corporation. But it has been more re- 
cently adjudged, that when an integral part is 
gone, without whoſe exiſtence the corporate 
functions cannot be exerciſed, and there are no 
means left, but by the intervention of the 
royal prerogative, of ſupplying that integral 
part, the body is diſſolved as to the gene- 
ral purpoſes of its creation, and the king is 
completely authoriſed to grant a new char- 


Burr. 1866, ' Ibid. 186g. 
V Ibid. 1871. 3 Durn. & Eaſt 199—250. 
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ter, reforming the conſtitution, as well as 
renovating the powers, of the revived cor- 


poration. 


Having now finiſhed the laſt propoſed ſub- 
ject of the Firſt Part of this courſe of lectures, 
I ſhall in the next lecture enter on the Second 
Part, compriſing a view of our Engliſh laws 
as referred to Things, or Property. 


FH 
MVSEVM 
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The end of the Firſt Part. 


